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1. Introduction. A Brief Look at Critical Theories 

 
This foreword introduces a special issue of the “Diritti Comparati” journal, 

which contains the proceedings of a conference on “Fundamental Rights and 
Equality. Contemporary Debates”. The conference took place at Sapienza 
University of Rome in February 2025 and was part of a national research project 
on human rights institutions1. It was divided into two sessions: the first one was 
entitled “Critique and Counter-Critique of Rights”; the second was dedicated to 
“Private Powers and Fundamental Rights in a World of Growing Inequalities”. 
The latter was articulated into several sub-sessions, which covered important 
contemporary issues involving fundamental rights and their implications for 
equality, such as antidiscrimination and social law, union and labour rights, rights 
and obligations of corporations, climate emergency and just transition, online 
platforms and artificial intelligence. Since all these substantive issues have been 
addressed by national human rights institutions, the final two contributions 
examined relevant profiles of such institutions.  

Thus, the challenge of the conference was to combine a theoretical session, 
aimed at investigating critical approaches to rights (and related counter-critiques), 
with a practical session focusing on different aspects of inequality. At first sight, 
an intuitive meaning of critical approach emerges, i.e. a tendency to investigate 
inequalities. However, one can attempt to develop some more structured 
arguments on the meaning of critical approaches and their relation to law and 
constitutionalism, with critiques (and counter-critiques) of rights being a subset 

                                                           
 Contribution to the proceedings of the X Diritti Comparati conference, Sapienza 

University of Rome, 6-7 February 2025, on “Fundamental Rights and Equality. Contemporary 
Debates”. It is within the scope of the PRIN 2022 FRAMing National Human Rights Institutions: 
European and Comparative interplays (FRAME) – CUP – J53D23005290001, prot. n. 
2022BXT5HR, financed by the European Union – Next Generation EU. I would like to thank 
Chiara De Santis, Luca Maldarella and Federico Mastroianni for their editorial work on this special 
issue, and Silvia Filippi, for coordinating the final stages. 

1 See the previous fn. 
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of them. In this section I will further explore this point, then I will move to 
critiques and counter-critiques of rights (para 2). Finally, I will illustrate the 
contents of the special issue (para 3). 

The concept of critique has been widely investigated and is associated with 
a variety of currents, which do not always align with each other2. As it is not 
possible to deal with it in depth here, I will attempt to outline some of the general 
questions that arise from adopting critical perspectives in several fields of study 
and that are common to different intellectual movements. First, critique 
presupposes the existence of margins of interpretation, evaluation and decision 
relating to a specific object. It also presupposes the understanding of reason as a 
parameter in order to comprehend a reality that falls short of reason and to 
consider some aspects of it (be it a value, a practice or an institution) as inadequate 
or false3. The main problems that critical theories implicitly or explicitly address, 
involve: whether a critique is only negative-destructive, or needs to include a 
positive-constructive dimension; how close the critical thinker may or may not be 
to the object of his/her analysis; whether the yardstick of critique is universal or 
related to a specific community4. Some features are however shared: the critical 
standpoint intercepts and articulates social suffering and marginalization as 
experiences of injustice and non-recognition5. Persons in such situations are also 
more likely to make generalisable claims, appealing to a universal and reciprocal 
standard6. The yardstick of critique is both internal and external to the theory’s 
framework, while immanence (with regard to experience) and transcendence are 
both relevant and co-implicated in critical thinking7.  

                                                           
2 Among others s. R. Jaeggi, T. Wesche (hrsg.), Was ist Kritik?, Frankfurt a.M., 2009; P.E. 

Gordon, E. Hammer, A. Honneth (eds.), The Routledge Companion to the Frankfurt School 
(eds.), New York, 2019; R. Cordero, Crisis and Critique. On the Fragile Foundations of Social Life, 
New York, 2017; D. Fassin, A. Honneth (eds.), Crisis under Critique. How People Assess, 
Transform, and Respond to Critical Situations, New York, 2022. 

3 R. Jaeggi, Was is Kritik?, in Ead., T. Wesche (hrsg.), Was ist Kritik?, cit., p. 7; S. also E. 
Christodoulidis, Critical Theory and the Law: Reflections on Origins, Trajectories and 
Conjunctures, in E. Christodoulidis, R. Dukes, M. Goldoni (eds.), Research Handbook on Critical 
Legal Theory, Cheltenham, 2019, p. 2 ff. The second point clearly draws from Hegel. 

4 R. Jaeggi, Was is Kritik?, cit., p. 8 ff. On the need to move beyond pure negativity and to 
imagine a constructive and realistic counter-project s. G. Azzariti, Dov’è finito il pensiero critico?, 
Roma, 2025, p. 22-23, 55 ff., 89 ff. 

5 R. Jaeggi, Was is Kritik?, cit., p. 9, 14; L. Boltanski, A. Honneth, Soziologie der Kritik 
oder Kritische Theorie? Ein Gespräch mit Robin Celikates, in R. Jaeggi, T. Wesche (hrsg.), Was 
ist Kritik?, cit., p. 81 ff. 

6 R. Frost, Der Grund der Kritik. Zum Begriff der Menschenwürde in sozialen 
Rechtfertingungsordnungen, in R. Jaeggi, T. Wesche (hrsg.), Was ist Kritik?, cit., p. 156. 

7 Ivi, p. 163. 
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A critical standpoint emphasises the close relationship between theory and 
practice8: the theorist needs to behave coherently in terms of intellectual and 
political engagement; social struggles and contradictions need to be traced back 
to broader ideas, which in turn should capture key and challenging aspects of 
contemporary reality. Furthermore, (subjective) critique and (objective) crisis are 
intertwined: on the one hand, a crisis fosters critical thinking, on the other hand, 
critical thinking sheds light on contradictions that trigger a crisis9. Thus, critical 
thinking connects subjective and objective dimensions, not least because it is 
formulated in order to be overtly and publicly expressed. In interpreting and 
representing crises, critical theory has often identified a tendency towards their 
normalisation and naturalisation as well as towards their technocratic 
management. Moreover, critical theories tend to reveal the inconsistency of 
seemingly unifying and unbreakable solutions, thereby exposing fragilities and 
fractures in the social world. In doing so, they uncover spaces where aspirations 
for liberty and equality can flourish10. Relevant connected issues include 
legitimacy of social and political orders and the genealogy of subjectivity11. 

How do critical theories relate to law? Different trends have emerged in 
different countries12. Perhaps the most famous is the Critical Legal Studies 
movement in the United States. Rooted in American legal realism and somewhat 
detached from Marxism, it developed during the 1970s and 1980s, later 
interacting with postmodern and poststructuralist European currents. One if its 
main themes is contesting the inner rationality of law and disclosing its 
indeterminacy, gaps, contradictions and ambiguities. According to some 
influential scholars, this is also true in constitutional law, as constitutional norms 

                                                           
8 R. Jaeggi, Was is Kritik?, cit., p. 9, 13; on the intertwing of theory and praxis s. also E. 

Christodoulidis, Critical Theory and the Law, cit., p. 7 ff.; R. Celikates, Critical Theory and the 
Unfinished Project of Mediating Theory and Practice, in P.E. Gordon, E. Hammer, A. Honneth 
(eds.), The Routledge Companion to the Frankfurt School, cit., p. 206 ff.; G. Azzariti, Dov’è finito 
il pensiero critico?, cit., p. 11 ff., 33 ff., 251 ff. 

9 R. Koselleck, Critique and Crisis: Enlightment and the Pathogenesis of Modern Society 
(1959), Cambridge, 1988; R. Cordero, Crisis and Critique, cit., p. 1 ff. and passim; D. Fassin, A. 
Honneth, Introduction. The Heuristic of Crises: Reclaiming Critical Voices, in D. Fassin, A. 
Honneth (eds.), Crisis under Critique, cit., p. 12 ff.; J. Butler, Critique, Crisis, and the Elusive 
Tribunal, in P.E. Gordon, E. Hammer, A. Honneth (eds.), The Routledge Companion to the 
Frankfurt School, cit., p. 546 ff. 

10 R. Cordero, Crisis and Critique, cit., p. 3 ff., 102 ff. 
11 In addition to the sources already mentioned above s. G. Fazio, Crisi di legittimazione. 

Attualità di un paradogma di teoria critica, Roma, 2024. The work of Foucault is seminal on 
subjectivity as irreducibility with respect to objective dispositifs. 

12 For an overview s. E. Christodoulidis, R. Dukes, M. Goldoni (eds.), Research Handbook 
on Critical Legal Theory, cit.; G. Azzariti, A. Di Martino, A. Somma (a cura di), L’uso alternativo 
del diritto. Un confronto di prospettive critiche, Napoli, 2024, pt. I, «Prospettive comparative». 
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can be interpreted and applied – or not – in conflicting and contradictory ways 
which are all legally correct13. Critical legal studies also emphasise the distributive 
implications of law and the constitutive role of “background rules” in specific 
fields, such as the market, family and employment. Another significant issue, 
which has been examined in relation to social movements and identity struggles, 
is the critical analysis of subjectivity14.  

In continental Europe15, the influence of Left Hegelianism and Marxism on 
critical legal theory has been more pronounced. Also because of that, compared 
to the U.S., closer attention was paid to issues of state and political economy and 
their complex and varied relation to emancipation16. The Hegelian and Marxist 
legacy was reiterated – and sometimes contested – by philosophical and political 
currents which developed since the beginning of the 20th century: the Frankfurt 
School in Germany, structural and post-structural trends from Althusser to 
Foucault to Bourdieu and Rancière in France, neo-marxist explorations of 
hegemony following Gramsci, and currents such as operaismo and autonomia 
with Tronti and Negri in Italy17. Besides the interplay between theory and 
practice, critical reflections share the following topics as features of their 
investigation: dialectic, mediation and ideology, genealogy, unity or 
fragmentation of the political (or revolutionary) subject18.  
Once these points have been grasped, one is also aware of some of the difficulties 
involved in applying a critical mode of thinking to law. Firstly, the main legal 

                                                           
13 Regarding a possible critical legal canon for comparative constitutional law, s. M. 

Tushnet, The Jurisprudence of Canons of Comparative Constitutional Law, in S. Choudhry, M. 
Hailbronner, M. Kumm (eds.), Global Canons in an Age of Contestation, Oxford, 2024, p. 57 ff. 

14 For all, D.M. Davis, K. Klare, Critical Legal Realism in a Nutshell, in E. Christodoulidis, 
R. Dukes, M. Goldoni (eds.), Research Handbook on Critical Legal Theory, cit., p. 27 ff.; S. Moyn, 
Reconstructing Critical Legal Studies, Yale Law School Research paper, in ssrn (7 August 2023); 
A. Rasulov, CLS and Marxism: a History of an Affair, in Transnational Legal Theory, 2014, p. 622 
ff.; G. Marini, Critical legal Studies v. uso alternativo del diritto: ovvero il destino americano di 
Marx, in G. Azzariti, A. Di Martino, A. Somma (a cura di), L’uso alternativo del diritto, cit., p. 
167 ff. 

15 Other specificities relate to the UK, see f.i. C. Douzinas, The Responsibilities of the 
Crititic: Law, Politics and the Critical Legal Conference, in E. Christodoulidis, R. Dukes, M. 
Goldoni (eds.), Research Handbook on Critical Legal Theory, cit., p. 223 ff. 

16 E. Christodoulidis, Critical Theory and the Law, cit., p. 22; Id., J. van der Walt, Critical 
Legal Studies. Europe, in M.D. Dubber, Ch. Tomlins (eds.), Oxford Handbook of Legal History, 
Oxford, 2018, p. 577. 

17 E. Christodoulidis, Critical Theory and the Law, cit., passim; Id., J. van der Walt, Critical 
Legal Studies. Europe, cit., p. 581 ff.; on Italy see also G. Azzariti, Dov’è finito il pensiero critico?, 
cit., p. 101 ff. 

18 E. Christodoulidis, Critical Theory and the Law, cit., p. 10 ff.; On the dialectics of 
subjectivity s. Id., J. van der Walt, Critical Legal Studies. Europe, cit., p. 590 ff. 
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approaches presuppose non-dialectical reasoning rather than dialectical 
reasoning typical of critical approaches. Secondly, as an institution, the law tends 
to stabilise patterns of behaviour and accept only a certain amount of controlled 
change, steered by existing expectations and procedures. As it has been argued, 
it is thus difficult for critical theories to «pierce the institutional veil»19. That being 
said, critical approaches to law, including in European countries, entail the 
valuable potential to reveal tautologies, contradictions, paradoxes and gaps 
within an apparently coherent und unitary legal system20.  

Another interesting question that can be raised is how critical theories 
relate to constitutions and constitutionalism. In some countries, the normative 
philosophical yardstick of critical theories is conflated with the normative legal 
yardstick of constitutions, especially those with a clear democratic and social 
orientation. This is the case of Italy, where art. 3, para 2 of the Constitution21 has 
openly exposed the contradictions between social reality and the universal 
principle of equality, so that this article and other constitutional norms have been 
considered by some authors as a concrete utopia to be realised22. During the 
1970s, art. 3, para. 2, was at the centre of a judicial effort to make the entire legal 
system compatible with the post-war Constitution (a movement known somewhat 
misleadingly as the uso alternativo del diritto23). However, this caused an 
imbalance between the judiciary and political or other institutional bodies24. In 
other countries too, critical theories have at times converged with 
constitutionalism, whether with respect to the existing constitution or to a 

                                                           
19 E. Christodoulidis, Critical Theory and the Law, cit., p. 22 ff. (23). 
20 Ivi, p. 24-25. 
21 Art. 3 of the Italian Constitution reads: «(1) All citizens have equal social dignity and are 

equal before the law, without distinction of sex, race, language, religion, political opinion, 
personal and social conditions. (2) It is the duty of the Republic to remove those obstacles of an 
economic or social nature which constrain the freedom and equality of citizens, thereby impeding 
the full development of the human person and the effective participation of all workers in the 
political, economic and social organization of the country».  

22 G. Azzariti, Dov’è finito il pensiero critico?, cit., p. 251 ff. On article 3 and the failures 
in the actualisation of the Constitution s. respectively M. Dogliani, C. Giorgi, Art. 3, Roma, 2017 
and C.F. Ferrajoli, A. Gentilini, V. Marcenò, G.U. Rescigno (eds.), La costituzione inattuata, 
Milano, 2026. See also T. Groppi, Oltre le gerarchie. In difesa del costituzionalismo sociale, Roma-
Bari, 2021, p. 45 ff. 

23 P. Barcellona, L’uso alternativo del diritto, vol. I-II, Roma Bari, 1973. On this experience 
s. after 50 years, s. G. Azzariti, A. Di Martino, A. Somma (a cura di), L’uso alternativo del diritto, 
cit., parts II and III; N. Dimitri, A.M. Maugeri (eds.), Dall’uso alternativo del diritto al diritto 
vivente. Catania 1973-2023 atti, Milano-Udine, 2024. 

24 P. Costa, L’alternativa “presa sul serio”: manifesti giuridici degli anni Settanta (1987), 
republished in Democrazia e diritto, 2010, p. 242 ff.; G. Azzariti, Dov’è finito il pensiero critico?, 
cit., p. 173 ff. 
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broader tradition of constitutionalism. This was the path taken by some German 
scholars close to the first generation’s Frankfurt School, scholars which were later 
influenced by Anglo-Saxon and especially US constitutionalism25. Other 
variations on the relationship between critical thinking and constitutionalism 
have emerged in Latin America. On the one hand, the uso alternativo del diritto 
has been well received there and has replicated problems of judicial overreach. 
On the other hand, movements towards a “constitutionalism from below”, driven 
by grassroots activists and “southern” epistemologies opposed to colonial ones, 
have gained traction. It is worth mentioning that these movements have an 
ambivalent relationship with the state26.  

 From these concise considerations, one could infer that, since 
contemporary constitutions (as well as the idea of prescriptive constitutionalism27) 
generally contain fundamental rights and the principle of equality, which are both 
potentially universal and reciprocal, constitutions and constitutionalism could 
potentially serve as a yardstick for critique. A more refined version of this idea 
would emphasise that there will always be contradictions between what a 
constitution promises and what it actually achieves. Also, in the perspective of a 
critical legal theory and «under the aegis of constitutionalism», tensions between 
capitalism and democracy as well as between collective common goods and 
private proprietary interests are unavoidable. Similarly, the awareness that the 
constitutional state is seen «both as organizer of oppression […] and of 
solidarity» is inevitable28.  

In recent years, there has been some convergence between critical legal 
studies on different sides of the Atlantic, particularly due to the development of 

                                                           
25 Ulrich Preuß’s path is quite significant in this regard: s. A. Di Martino, Teoria critica del 

diritto e diritto costituzionale in Germania: l’itinerario di Ulrich Preuß, in G. Azzariti, A. Di 
Martino, A. Somma (a cura di), L’uso alternativo del diritto, cit., p. 37 ff. S. also C. Franzius, T. 
Stein (hrsg.), Recht und Politik. Zum Staatsverständnis von Ulrich K. Preuß, Baden-Baden, 2015. 

26 M. Carducci, Comparare “usi alternativi del diritto” tra America Latina e Africa, in G. 
Azzariti, A. Di Martino, A. Somma (a cura di), L’uso alternativo del diritto, cit., p. 119 ff.; P. 
Moreno-Cruz, L’uso alternativo del diritto in America Latina: una possibile lettura, ivi, p. 137 ff.; 
E. Christodoulidis, J. van der Walt, Critical Legal Studies. Europe, cit., p. 581. 

27 A debate is ongoing among comparative lawyers regarding the meaning of 
constitutionalism in different epochs and world regions: s. among others D. Grimm, 
Constitutionalism. Past, Present, Future, Law (1990, 2012), Oxford, 2019; B. Ackerman, 
Revolutionary Constitutions, Cambridge Mass., 2019; M. Künkler, D. Law, Islamic 
Constitutionalism: Iran, in D. Law (ed.), Constitutionalism in Context, p. 449 ff.; P. Ridola, Il 
costituzionalismo alla prova del XXI secolo, forthcoming.  

28 E. Christodoulidis, J. van der Walt, Critical Legal Studies. Europe, cit., p. 580. 
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a movement in law and political economy in the United States29. However, a 
significant difference remains: a relatively greater autonomy of law in European 
legal scholarship and practice, resulting in closer attention to legal forms as a kind 
of mediation30. This is particularly true in Germany31. Other partial convergences 
stem from the circulation of European critical theorists in the US (as well as across 
different European countries)32. Some authors are still more closely associated 
with a single country. For example, Luhmann and Teubner with their system 
theories are better situated in the German philosophical and legal culture. Their 
work, however, has given rise to critical legal interpretations not only in their 
countries but also abroad33. Other critical thinkers and movements within 
individual countries have had a significant impact not only on their legal culture 
but also on their political practices. Italian difference feminists are an example of 
this34. Despite their initial reception, diffusion in other countries has proved 
difficult for various reasons, with notable exceptions35. 

                                                           
29 J. Britton-Purdy, D. Singh Grewal, A. Kapczynski, K. Sabeel Rahman, Building a Law 

and Political Economy Framework: Beyond the Twentieth-Century Synthesis, in Yale L.J., 2020, 
p. 1782 ff.; s. also the Law and Political Economy project at lpeproject.org. 

30 In European Law, a political economy approach has been followed especially after the 
economic crisis: s. for example, M. Dani, E. Chiti, J. Mendes, A.J. Menéndez, H. Schepel, M.A. 
Wilkinson, “It’s the Political Economy!” A Moment of Truth in the Eurozone and the EU, in 
ICon, 2021, p. 309 ff. 

31 S. the blog symposium Law and Political Economy in Germany at verfassungsblog.de 
(2024) and, more thoroughly, F. Meinel, Ch. Neumeier, Die politische Ökonomie des öffentlichen 
Rechts. Umrisse einer Forschungsfrage, in Der Staat, 2025, p. 79 ff. 

32 E. Christodoulidis, R. Dukes, M. Goldoni (eds.), Research Handbook on Critical Legal 
Theory, cit.; S. Buckel, R. Christensen, A. Fischer-Lescano (hrsg.), Neue Theorien des Rechts, 3. 
ed., Tübingen, 2020. The focus here is on critical theories of law in different countries. While this 
topic intersects with critical approaches in comparative law, it does not coincide with it. On the 
latter, see G. Frankenberg, Comparative Law as Critique, Cheltenham, 2019; Id., F. Nicola, Critical 
Approaches to Comparative Law, in J. Smits et al. (eds.), Elgar Encyclopedia of Comparative Law, 
3rd ed., vol. I, Cheltenham, 2023, p. 495 ff. 

33 K. Möller, Systemtheorie des Rechts: Teubner und Luhmann, in S. Buckel, R. 
Christensen, A. Fischer-Lescano (hrsg.), Neue Theorien des Rechts, cit., p. 47 ff.; L. Viellechner 
(hrsg.), Verfassung ohne Staat. Gunther Teubners Verständnis von Recht und Gesellschaft, 
Baden-Baden, 2019; A. Jr. Golia, The Critique of Digital Constitutionalism, MPIL Research paper 
Series, 2022-13. 

34 Several authors would need to be mentioned, including Lonzi, Cavarero, Muraro, 
Cigarini, Niccolai and others. For an initial introduction, s. A. Cavarero, F. Restaino (a cura di), Le 
filosofie femministe, Milano, 2002, p. 31 ff., 187 ff. S. also below, fn. 60-61. 

35 An insightful English analysis on this current of feminist can be found in L.M.G. Zerilli, 
Feminism and the Abyss of Freedom, Chicago, 2005, p. 93 ff. In German s. H. Kahlert, Differenz, 
Genealogie, Affidamento: Das italienische “pensiero della differenza sessuale” in der 
internationalen Rezeption, in R. Becker, B. Kortendieck (eds.), Handbuch Frauen- und 
Geschlechterforschung, 3. Aufl., Wiesbaden, 2010, p. 93 ff.; more recently A. Schrupp, 
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Bearing in mind that, while fundamental rights and equality are potentially 
universal and reciprocal, they are also potentially contradictory and unfulfilled, I 
will now turn to specific critiques of rights. 
 
 

2. Critiques and Counter-Critiques of Rights 
 

When we examine the field of rights more closely, similar questions arise 
regarding critique, e.g. What do we mean by critique of rights? What is the point 
of taking a critical view on rights? What are counter-critiques? What does this 
debate add to current discussions about substantive issues? 

In the history of political thought, several paradigms of rights critique have 
unfolded, including pre-modern, conservative, utilitarian, political, 
emancipatory, and radical ones36. In pointing at the dynamics of equality and 
political freedom, the Marxist and socialist traditions are of particular interest. 
However, they do not cover the full scope of critical theories. For instance, they 
only partially address the complex issue of subjectivity, a topic that has been at 
the heart of ongoing critical legal debates since the 1980s at least, and that is 
particularly pertinent in the context of rights37. Moreover, their materialism can 
lead to a functionalism which ultimately disregards individual freedom and 
spontaneity. Also, materialism, as well as critical legal approaches influenced by 
sociology, may tend to view social reality as the passive recipient of 
transformative, emancipatory efforts. This overlooks the meaningful relationships 
and truths that are already present in certain segments of reality38. This is not the 
place to examine these theories in detail. Instead, I will seek to provide an 
overview of some critical arguments concerning the form of rights (para 2.1) and 
their historicization (para 2.2)39. Further insights will be revealed in the 
contributions to the special issue (para 3). 

                                                           
Postpatriarchales Chaos und wie wir mit Feminismus die Freiheit erobern, Berlin, 2026, p. 21 ff., 
77 ff., 124 ff. 

36 For a comprehensive analysis s. J. Lacroix, J.Y. Pranchère, Le procès des droits de 
l’homme, Paris, 2016. 

37 This issue not only presents a Foucaultian matrix, but also touches upon the intersecting 
and contradictory patterns of inclusion and exclusion throughout the history of fundamental 
rights: see P. Costa, I diritti di tutti e i diritti di alcuni, Modena, 2018. 

38 With respect to the feminism of the symbolic, the point is made by S. Niccolai, Diversità 
di visioni, in G. Azzariti (a cura di), Uguaglianza o differenza di genere? Prospettive a confronto, 
Napoli, 2022, p. 226-227, who has also warned against the risks of functionalism (below, fn. 104 
ff.). 

39 The passages on Menke and Moyn draw on my previous article A. Di Martino, 
Genealogia, grammatica e critica dei diritti: un test relativo alla questione climatica, in M. Belletti 
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             2.1. Form of Rights 
 

In the 1960s and 1970s, several authors – including political philosophers, 
legal historians, and private and public lawyers – based their work on a critique 
of the grammar of rights, drawing on Marxist, Freudian and Foucauldian themes. 
Particularly influential was Crawford B. Macpherson’s book on «possessive 
individualism», outlining the inconsistencies of a rights model based on Hobbes’ 
and Locke’s conceptions of individual security and property40. Several scholars 
built on his insights in the legal sphere: I will mention two of them, who worked 
in Germany and Italy, respectively, i.e. Ulrich Preuß and Pietro Costa. I will then 
touch on a couple of more recent critiques, including feminist perspectives, and 
consider their connection to counter-critiques of rights as alternative conceptions 
to the dominant one. 
 In several works of the 1970s, the German critical scholar Ulrich Preuß 
linked the forms of production and exchange in the economic sphere to the forms 
of law and rights. At least two of his books are worth mentioning: Legalität und 
Pluralismus and Die Internalisierung des Subjekts41. The first one displayed a 
clear influence from Weimar authors who were close to the early Frankfurt 
School, such as Franz Neumann and Otto Kirchheimer; notably, Preuss built on 
Neumann’s argument in “The Change in the Function of Law in Modern 
Society”42, elaborating on his framework and distinguishing between a simple 
“commodity society” and a capitalist society. He subsequently attributed two 
distinct legal forms to these two types of society: general norms approved by 
Parliament, on the one hand, and specific legal measures adopted by the executive 
(and sometimes by the legislature as well), on the other. However, whereas these 
ideas were present in the aforementioned Weimar thinkers, he also introduced 
two further paradigms based on the German Basic Law, that linked form to the 
issue of legitimacy: the Sozialstaat (social state) and the freiheitliche 
demokratische Grundordnung (FDGO, the “liberal democratic fundamental 
order”). According to Preuß, while the Sozialstaat aimed to resolve the tensions 

                                                           
et al. (a cura di), Diritti e costituzione all’alba del terzo millennio. Liber amicorum per Roberto 
Nania, Torino, 2025, p. 265 ff. 

40 C.B. Macpherson, The Political Theory of Possessive Individualism, Oxford, 1962. 
41 U. Preuß Legalität und Pluralismus. Beiträge zum Verfassungsrecht der Bundesrepublik 

Deutschland, Frankfurt a.M., 1973; Id., Die Internalisierung des Subjekts. Zur Kritik der 
Funktionsweise des subjektiven Rechts, Frankfurt a.M., 1979. 

42 F. Neumann, The Change in the Function of Law in Modern Society (1937), in W.E. 
Scheuerman (ed.), The Rule of Law under Siege. Selected Essays of Franz L. Neumann and O. 
Kirchheimer, Berkeley, 1996, p. 101 ff. 
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between capitalism and democracy by providing legal entitlements to ensure a 
minimum level of welfare and income distribution, the FDGO sought to achieve 
the same goal through the judicial determination of a coherent, primarily 
essentialist and conflict-averse “system of values”43. 

Building on this work and reflecting on the mixed reactions it prompted, 
the next book offers a more explicit elaboration of a critique as well as counter-
critique of the form of rights; the subtitle is also revealing: Zur Kritik der 
Funktionsweise des subjektiven Rechts (“A Critique of the Functioning of 
Subjective Right”). Preuß developed a critique of the subjective right as a form, 
assuming that it was intimately linked to the Willenstheorie (theory of the will) 
and to the protection of economic interests in a way that the right’s object was 
configured as an Eigenhaben (one’s own). He acknowledged that, from the 
beginning of the 20th century onwards, some legal theorists had attributed rights 
with a dimension of duty and responsibility. However laudable this was, he 
believed it was insufficient to adequately encompass the social consequences of 
claiming and exercising subjective rights44. 

Indeed, he described the main contradiction as the “internalisation” of 
rights. The most obvious example of this, according to Preuß, is the difference 
between owners and employers, and workers and employees. Experience shows 
that the latter are more readily accepted and can perform their tasks more 
smoothly when they are metaphorically incorporated into the legal sphere of the 
former, becoming “internalized”. This results in behaviour that is loyal to those 
in power, and on a broader scale, the suffocation of social conflicts. At a 
constitutional level, one step consistent with this framework was to interpret the 
freiheitliche demokratische Grundordnung clause in a manner that was hostile 
towards political opponents and dissenters45. Preuß also suggested some 
alternative views, which I will come back to later. 

During the same period, Pietro Costa was working in Italy on the progetto 
giuridico, i.e. the legal project of hegemonic classes in the UK from the mid 18th 
to early 19th century, during the formative phase of capitalism, a project which 
was then more or less directly adopted by the ruling social groups of other 
countries during the liberal state. Costa showed how Hobbes and Locke placed 
the right to property and contract at the core of this project, as legal forms that 
mediated between newly felt drive-based as well as economic needs and order. 
He convincingly argued that property and contracts were not only cornerstones 
of the legal system, but also shaped overall social relations. This meant that the 

                                                           
43 U. Preuß, Legalität und Pluralismus, cit., p. 9 ff., 17 ff., 84 ff., 100 ff. 
44 Id., Die Internalisierung des Subjekts, cit., p. 13 ff., 24 ff. 
45 Ivi, passim. 
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contradictions inherent in the forms of property and contract were transferred to 
social relations. The most significant of these contradictions affected labour, 
workers and equality. On the one hand, legitimising the right to property through 
labour implied that workers could be deprived of the fruits of their labour. On 
the other hand, although the contract was the main tool for resolving conflicts 
between parties, once agreed upon, it established a long-standing hierarchical 
social order46. According to the author, the later emergence of Bentham and his 
utilitarian approach resolved the tension between needs and order in favour of 
the latter, generating a “blockade of time” and prioritising security47. 

It is worth mentioning that Costa’s book has recently been republished 
with a new preface by the editors48. This second edition emerges at a time when 
neoliberal thought and practices are pervasive49, and it continues to provide 
powerful intellectual tools for understanding and reframing a world of increasing 
inequalities and a seemingly “de-mobilised society”50. Meanwhile, the German-
speaking academic community has been debating another work that can be 
considered part of the line of thought that I have briefly explored here, namely 
“Kritik der Rechte”51 by Christoph Menke, a third-generation member of the 
Frankfurt School. 

In this work, which was influenced by Preuß, Menke traces a formal 
genealogy of rights, building upon and expanding Marxist criticism. Menke 
acknowledges the significant historical development of rights as a means of 
protection against violence and as a safeguard for equal freedom, in an ongoing 
dialectical and self-reflective process between law and non-law. However, he also 
argues that the way in which rights are codified – as “own rights” (Eigenrechte), 
with the object being shaped by the will of individuals and the social space being 
conceived as a set of spheres of individual domain – may lead to their 
depoliticization. Menke’s work proceeds in a tightly dialectical style, exploring 

                                                           
46 P. Costa, Il progetto giuridico. Ricerche sulla giurisprudenza del liberalismo classico 

(1974), ed. by F. Del Lucchese and M. Fioravanti, Roma, 2024. 
47 Ivi, p. 257 ff., 333 ff. 
48 F. Del Lucchese, M. Fioravanti, Premessa, in P. Costa, Il progetto giuridico, cit., p. 5 ff.; 

s. also F. Del Lucchese, M. Fioravanti, Appendice. Intervista a Pietro Costa, ivi, p. 393 ff. 
49 Among others D. Harvey, A Brief History of Neoliberalism, New York, 2005; W. Brown, 

Undoing the Demos. Neoliberalism’s Stealth Revolution, New York, 2015; P. Dardot, Ch. Laval, 
La nouvelle raison du monde: essai sur la société néolibéral, Paris, 2010; Th. Biebricher, The 
Political Theory of Neoliberalism, Stanford, 2018. 

50 The concept stems from K. Dörre, Die demobilisierte Gesellschaft, forthcoming, and is 
taken up by S. Mau, Th. Lux, L. Westheuser (hrsg.), Triggerpunkte. Konsens und Konflikt in der 
Gegenwartsgesellschaft, Berlin, 2023, cit., p. 70 ff., 111 ff. 

51 Ch. Menke, Kritik der Rechte, Berlin, 2015 [English translation Critique of Rights, New 
York, 2020]. 
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uncharted territory with the concepts of “new right” (neues Recht) and “counter-
rights” (Gegenrechte)52, which I will discuss below. 
 The dialogue with lawyers, including constitutional lawyers interested in 
philosophy, was not easy53. One of the objections raised against Menke was that 
he failed to consider the multiple dimensions of fundamental rights, which extend 
beyond the strictly individual54. However, Menke’s argument does raise a relevant 
point, particularly when viewed from an external, non-dogmatic perspective. 
Ordinary people tend to conceive of rights as belonging primarily to individuals. 
In line with a critical reconstruction of the Frankfurt School, largely developed 
by Honneth55 and further taken up by Menke, social rights also run the risk of 
being considered merely as goods to be granted to individuals. On the one hand, 
they are instruments of emancipation, on the other, they prioritise acquiring 
material resources for the individual, which can reinforce an individualistic and 
naturalistic attitude. Consistent with his dialectical take on argumentation, Menke 
asserts that the egalitarian and emancipatory significance of freedom rights must 
be vindicated. Paradoxically, the structure of “own rights” is confirmed through 
their critique, but it must be dialectically complemented by “counter-rights”56. 

Although feminist critiques of rights have been marginalised by more 
mainstream forms of criticism, they are still relevant to our investigation. In the 
U.S., a debate on the pros and cons of rights critique has been going on among 
feminists and other groups with specific subjectivities, such as blacks, 
homosexuals, and non-binary. While acknowledging that rights could be used as 
a means of domination, some also argued that important legal achievements for 
their groups occurred in the form of rights, which they still needed57. Also in the 
U.S., a fusion of postmodern currents and a rejection of identitarian approaches 
(perceived as essentialist) emerged. However, this needs to be contextualised and 
cannot easily be paralleled in continental settings58.  

                                                           
52 Ivi, p. 369 ff. 
53 In addition to the following note s. A. Fischer-Lescano, Ha. Franki, J. Horst (hrsg.), 

Gegenrechte, Tübingen, 2018. 
54 E. Denninger, Ende der subjektiven Rechte?, in KJ, 2018, p. 318 ff.; Ch. Möllers, Form 

der Rechte als Form des Rechts?, in DZPhil, 2016, p. 309-310; I.M. Kutting, Die 
Normativitätsstruktur subjektiver Rechte, Berlin, 2023, p. 158 ff. 

55 For instance A. Honneth, Das Recht der Freiheit, Berlin, 2011, p. 317 ff. [English 
translation Freedom’s Rights, New York, 2014]; however, there is a difference in tone between 
the two authors, since Menke’s critique is even more straightforward. 

56 S. below, fn. 74 ff. 
57 G. Marini, Critical legal Studies v. uso alternativo del diritto, cit., p. 203 ff.; s. also Marini’s 

contribution to this special issue. 
58 For example, criticism of essentialism has recently been levelled at difference feminism. 

However, it seems that some texts have been given more emphasis than others, or have been 
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Non-liberal currents of feminism have often challenged the prevalent 
individualistic approach to studying rights. They have claimed that this approach 
ignores key issues of care and responsibility59. Among these currents, a peculiar 
and lesser-known version of rights critique was developed by the Italian “Libreria 
delle donne” in Milan, a collective which elaborated on the significance of 
difference feminism or feminism of the symbolic in theory and practice60. Drawing 
on the experiences of women who had undergone abortion and sexual violence 
in the 1970s and 1980s, as well as the subsequent disillusionment they felt towards 
legal and institutional mechanisms, the collective emphasised that relying solely 
on legal statutes and the recognition of individual rights was not enough to ensure 
women’s liberty and well-being. The Milan collective provocatively argued that 
legal intervention in the reproductive and sexual sphere could potentially lead to 
the control of women’s bodies. They claimed that the fight for an individual right 
to abortion could cause people to lose sight of more fundamental questions 
involving sexuality directly, such as: «For whose pleasure did I become pregnant? 
For whose pleasure am I having an abortion? ». It is worth stressing that the 
collective strongly supported the decriminalisation of abortion. However, it also 
warned that obtaining the formal individual right would not automatically solve 
the complex issue of relations between the sexes. This is because it could easily 
be resorted to rhetorically, including by men, to avoid unwanted pregnancies61. 
                                                           
misunderstood, causing the initial key insight to be overlooked. This insight states that 
“difference” is not a concept with a fixed content that can be defined, f.i. biologically, and that 
each woman constantly reinterprets the meaning of her sex from her own individual and creative 
perspective (it is assumed: regardless of her colour, sexual orientation, etc.). 

59 For all, H. Irving, More than Rights, in S.H. Williams (ed.), Constituting Equality. 
Gender Equality and Comparative Constitutional Law, Cambridge, 2009, p. 75 ff.; J. Nedelsky, 
Laws’ Relations, A Relational Theory of Self, Autonomy and Law, New York, 2011; C. Röhner, 
Ungleichheit und Verfassung. Vorschläge für eine relationale Rechtsanalyse, Weilerswist, 2019. S. 
also, from a philosophical angle and drawing from Elisabeth Wolgast, R. Fanciullacci, Sentire 
l’ingiustizia. E l’appello alla giustizia. In dialogo con Elisabeth Wolgast, in A. Di Martino, E. 
Olivito (a cura di), Generazioni dei diritti fondamentali e soggettività femminile, Napoli, 2022, p. 
53 ff. 

60 Libreria delle donne di Milano, Non credere di avere dei diritti. La generazione della 
libertà femminile nell’idea e nelle vicende di un gruppo di donne, Milano 1987. S. also above, fn. 
34. 

61 Libreria delle donne di Milano, Non credere di avere dei diritti, cit., p. 61 ff. (63). Before 
the Milan collective, other groups such as “Rivolta femminile” raised similar concerns: s. Rivolta 
femminile, Sessualità femminile e aborto (1971), in C. Lonzi, Sputiamo su Hegel e altri scritti, a 
cura di A. Buttarelli, Milano, 2023, p. 67 ff. A famous passage, preceding the questions quoted in 
the text reads «The man left the woman alone facing a law preventing her from having an abortion: 
alone, denigrated and unworthy of the community. Tomorrow, he will leave her alone facing a law 
that will allow her to have an abortion: alone, gratified and worthy of the community». On this 
position s. S. Niccolai, Aborto. L’ambigua liberazione dalla “natura”, in J. History of Medicine, 
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Although they are theoretically different, there are often overlaps between 
the aforementioned critiques of rights. In very general terms, it can be said that 
critical approaches to rights have highlighted the risks of individualisation and 
depoliticization. More sophisticated analyses have adopted a dialectical 
reasoning, emphasising the contradictions and paradoxes inherent in discussing 
rights in a non-reflexive way. 

In this context, reflexivity refers to the ability to critically question the 
processes of historicization, mediation, socialisation, suppression, and the 
production – or non-production – of certain consequences in relation to specific 
subjects and rights62. Contradictions that emerged from these accounts include: 
individual and liberal human rights can be used to restrict social and political 
rights; formal guarantees of equal rights can justify overt inequalities; individual 
rights can conceal relational patterns of behaviour, care, and reciprocal 
responsibilities; equal rights can be viewed as both the result of successful 
politicisation and a guarantee of freedom, as well as a means of depoliticization, 
restriction of freedom and legitimisation of the status quo. 

Against this background, counter-critiques can be understood as those 
positions that take critiques of rights seriously, and are thus well aware of the risks 
inherent in a non self-reflexive understanding of rights. At the same time, they do 
not abandon the grammar of rights and their normativity. It can be argued that 
counter-critiques of rights occupy a position similar to that of a reflexive 
constitutionalism which has learned the lessons of critical approaches to law: the 
latter have been elaborated upon, but have also been “irritated” (in the sense of 
system theory) by the legacy of constitutionalism63.  

Several examples of counter-critiques could be made. Among the criteria 
to be applied is the normative parameter: immanent, internal or external 
depending on their relation to the object of critique and to legal norms in general. 
The parameter may be constitutional, in a purely legal sense, or in a sense that 
conflates philosophical aspects with prescriptions of the higher norm. 
Alternatively, it may be solely philosophical or political, or wholly derived from 
experience. In the broader sense of constitutional critique just outlined, some 
authors have spoken of (constitutional) rights as vehicles of an immanent critique 
of positive law, in that they bear an as yet unrealized normative potential relevant 
to human coexistence64. Other authors have understood immanent critique in a 

                                                           
2016, p. 103 ff.; E. Olivito, L’ultima parola e la prima. “Per il desiderio di chi [non] sono rimasta 
incinta? Per il desiderio di chi [non] sto abortendo?, in Nomos. Le attualità nel diritto, 2/2022. 

62 U. Preuß, Die Internalisierung des Subjekts, cit., p. 202 ff.  
63 S. above, para 1. 
64 T. Wihl, Aufhebungsrechte. Form, Zeitlichkeit und Gleichheit der Grund- und 

Menschenrechte, Weilerswist, 2019. 
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rather different, genealogical way65, or in a way rooted in the experience66. Still 
others have maintained that reference to external (i.e. moral or political) yardstick 
is inevitable67.  

For lawyers, and especially comparative constitutional lawyers, the first 
strand of counter-critiques appears to have more potential. Moreover, and this is 
what makes it highly relevant here, it can be connected to the issue of form. Some 
of the authors I mentioned above developed reasonings along this line. Having 
opposed the form of subjective rights, Ulrich Preuß insisted on framing them as 
«forms of organising social freedoms», thereby building on the previous 
reflections of his mentor Helmut Ridder68. Both constitutional lawyers sought to 
conceive forms of rights that were not individual but more relational and 
conflictual, reflecting constitutive interactions between human beings and taking 
into account their social and political dimension. They preferred to speak about 
relational freedoms as freedoms that grew out of individual and institutionalised 
reflexive processes in different fields of activity. In this context, the metaphor of 
the field was also relevant: taken from Bourdieu, it evokes spaces that have been 
traversed and designed by dynamic forces. These forces (should) have enabled 
processes of socialisation and democratisation, while avoiding the formation of 
crystallised positions of private power69. To be precise, Preuß did not advocate 
the wholesale elimination of subjective rights as forms. Rather, he suggested that 
the scheme should be limited to a specific sphere of application consisting of 
granting individuals the right to dispose of indivisible assets that can be 
appropriated by single individuals. Conversely, it should neither be applied to 
assets, which are also indivisible, but public and collective70, nor to rights to 
benefits (Leistungsrechte) and rights to participation (Teilhaberechte), including 
in corporations (Mitbestimmung). Albeit in different ways, both rights to benefits 

                                                           
65 Ch. Menke, Kritik der Rechte, cit. 
66 S., from different angles, E. Chistodoulidis, Critical Theory and the Law, cit., p. 19-21; A. 

Buttarelli, F. Giardini (a cura di), Il pensiero dell’esperienza, Milano, 2008. 
67 Ch. Thein, Normativität als Problem der genealogischen Formkritik der bürgerlichen 

Rechte, in Archiv für Rechts- und Sozialphilosophie, 2023, p. 308 ff. 
68 U. Preuß, Die Internalisierung des Subjekts, cit., p. 28, 37, 91, 93, 156, 166, 175, 179, 

191, 194, 196, 206, 291, 294, 324 (with reference to Ridder); more extensively, on the conception 
of freedom ivi, p. 189 ff. (192, 193), 200 ff. S. also the following fn. 

69 On the rights as «fields of organised freedoms» s. H. Ridder, Die soziale Ordnung des 
Grundgesetzes. Leitfaden zu den Grundrechten einer demokratischen Verfassung, in Id., 
Gesammelte Schriften, hrsg. v. D. Deiseroth et al., Baden-Baden, 2010, p. 62 ff., 92 ff. (94-95). S. 
also U.K. Preuß, Ridders Konzept des grundgesetzlichen Demokratieprinzips, in I. Feichtner, T. 
Wihl (hrsg.), Gesamtverfassung. Das Verfassungsdenken Helmut Ridders, Baden-Baden, 2022, p. 
77 ff.  

70 U. Preuß, Die Internalisierung des Subjekts, cit., 199-200. 
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(or, even better, social rights) and rights to participation aim to ensure a fair 
distribution of divisible assets and address concerns of social justice. They are co-
determined by social actors while leaving the political process with a relatively 
wide scope for deliberation71.  

Further thought-provoking reflections come from social theorists and 
philosophers. It makes a difference, as Alex Honneth has shown, whether we 
think of liberty as a sum of individual rights, in a restrictive, mainly negative liberal 
sense, or as a form of intersubjective and social freedom that requires institutions 
(either social and or political) open to processes of self-reflection and conflictual 
practice72.  

The idea that rights should be valued for their communicative and 
political, rather than proprietary, dimension has also been forcefully argued by 
Claude Lefort73. 

As for Menke, scholars have debated the meaning of his “counter-rights”: 
some have hinted at the objective or institutional dimensions of rights, which 
others have criticised him for not considering74. Others have referred to collective 
goods, or to rights that strengthen intellectual autonomy in the face of an 
increasing digital presence, or to rights without a subject75. However, while some 
of these interpretations are connected to well-known theoretical discussions on 
rights, there also seems to be a more innovative point. This relates to the framing 
of the object of rights and consists of switching from a spatial metaphor to a 
temporal metaphor. Drawing on Arendt and Adorno, Menke highlights the 
importance of a “moment” of passivity. The latter is a precondition for legal 
determination, since it involves an “impulse” to exercise free judgement. This 
means that the drive towards emancipation, which underlies the quest for rights 
                                                           

71 Ivi, p. 168 ff. 
72 A. Honneth, Das Recht der Freiheit, cit. 
73 C. Lefort, Droits de l’homme et politique (1980), in Id., L’invention démocratique, Paris 

1994, p. 45 ff.; the writings of Lefort feature heavily in the book of J. Lacroix, J.Y. Pranchère, Le 
procés des droits de l’homme, cit. 

74 S. above fn. 54, as well as S. Buckel, Die Bürde der subjektiven Rechte, in Kritische Justiz, 
2017, 461. According to these sources, other objections include: the overestimation of legal 
codification and the rights-based framework of political and social reality; the underestimation of 
the prescriptive nature of the welfare state and reformism; the view that pluralism is incompatible 
with the rationality of the political process; the failure to acknowledge the central role that claims 
to rights have played in certain historical emancipation processes (though not all of them); the 
failure to identify the historical subject that bears the “new law” (neues Recht). A reply in Ch. 
Menke, Der Traum der Rechte. Eine Antwort auf Erhard Denninger, in Kritische Justiz, 2018, p. 
475 ff. 

75 N. Buchholz, C. Luft, Schillernde Gegenrechte, in Archiv für Rechts- und 
Sozialphilosophie, 2023, p. 388 ff.; A. Fischer-Lescano, Subjektlose Rechte, in Id., Ha. Franzki, J. 
Horst (hrsg.), Gegenrechte, cit., p. 377 ff. 
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and their enshrinement, needs to be combined with a reflective moment of 
judgement, which frees the subject from compulsory participation and connects 
him or her with a deeper level of spontaneity. The goal of emancipation is not 
abandoned, but the path becomes more complex and comprises irreducible 
moments of freedom76. 
 
             2.2. Historicization of Rights 
 

In recent years, a new wave of criticism has emerged, primarily within the 
fields of legal and political historiography. This criticism has addressed the issue 
of “generations” of rights, which posits that the protection of rights is a 
progressive historical development that has deepened (in terms of content) and 
broadened (in terms of subject) since the advent of modernity. This concept, 
which has gained popularity within the constitutional scholarship of certain 
countries77, is primarily associated with two authors: the Italian legal philosopher 
Norberto Bobbio78 and the British sociologist Thomas Marshall79. Both share a 
historicist perspective, as well as the view that subsequent social struggles resulted 
in an improvement in the overall legal protection of rights: from civil to political 
to social. While Marshall, writing in the 1950s, saw the protection of social rights 
as the pinnacle of achievements in citizenship, Bobbio, who experienced events 
up to the 1990s, added other layers to the narrative, including the 
internationalisation and supra-nationalisation of rights, as well as new subjects 
(individuals and groups) and new objects (culture, nature, aspects of personality 
endangered by technology, etc.). Some of these points were objections that other 
authors had retrospectively raised regarding Marshall’s reconstruction80. 

                                                           
76 Ch. Menke, Kritik der Rechte, cit., p. 369 ff.; Ch. Menke, [im Gespräch mit Ch. Schmidt 

und B. Zabel], Ich stehe jetzt vor einer ungenehmen Alternative, in Rechtsphilosophie, 2017, p. 
54 ff. (70, 73). S. also P. Ridola, Il principio libertà nello stato costituzionale, Torino, 2018, p. 179-
180. 

77 From a comparative perspective, it emerges that the concept is used most frequently in 
countries where such deepening and widening occurred more clearly historically. 

78 N. Bobbio, L’età dei diritti, Torino, 1990 (including essays from the 1950s). While 
Bobbio appreciates the modern natural law tradition of fundamental rights, other authors are 
highly critical of this, considering rights to be the main result of social struggles: s. R. Gargarella, 
The Law as a Conversation among Equals, Cambridge, 2022, p. 149 ff.; and his contribution to 
this special issue. 

79 T.H. Marshall, Citizenship and Social Class, in Id., Citizenship and Social Class and Other 
Essays, Cambridge, 1950, p. 1 ff.  

80 These included a lack of consideration for the supranational dimension, and for 
subjectivities that differ from those of white men: s. D. Zolo, La strategia della cittadinanza, in Id., 
La cittadinanza. Appartenenza, identità, diritti, Roma-Bari, 1994, p. 3 ff. 
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However, in his later years, Bobbio slightly adjusted his thesis, stating that 
alongside his renowned essay collection, “The Age of Rights”, he should have 
written a book on “The Age of Duties”. By this, he acknowledged that insisting 
on rights alone could, over time, have negative consequences for solidarity within 
the political community81. 

As can be seen from the above, scholars began to engage in thoughtful 
discussions about the “generation of rights” thesis from the 1980s and 1990s 
onwards. This more reflexive approach is underpinned by theoretical and 
historical-contextual considerations. From a theoretical point of view, there has 
been a revival of positions outlining a complex and non-linear notion of historical 
time. At least since the 1940s, with Walter Benjamin and Hannah Arendt 
reflecting upon the tragedies of totalitarianism and world war, a linear and 
overwhelming notion of progress has been questioned82. Other first-generation 
members of the Frankfurt School, such as Adorno and Horkheimer, shared this 
view. Meanwhile, influential historians such as Koselleck conceived of time as an 
overlapping of different layers (Zeitschichten) with different acceleration speeds, 
the most significant of which, for political and constitutional considerations, were 
those of modernity83. More recently, this line of thought has been taken up by 
contemporary theorists, that have highlighted a shift in the relationship between 
the past, the present and the future. For instance, to name just two, François 
Hartog pointed to an overwhelming presentism, posing a serious risk to liberties 
and public deliberation, while Rahel Jaeggi maintained that working on a more 
fractured and complex notion of progress was possible, linking progress to the 
ability to learn from experience, while regression was associated with experiential 
blocks, suppression and processes of unlearning84. 

A more nuanced understanding of historical time, as well as the 
subjectivities that inhabit it, underpins the idea of citizenship as a history of the 
tensions between inclusion and exclusion, and the related struggles for rights. 
This is, for example, how Pietro Costa approached the study of rights after his 
initial form critique85. Moreover, from a historical and contextual perspective, at 

                                                           
81 G. Zagrebelsky, Diritti per forza, Torino, 2015, p. 3-5. 
82 W. Benjamin, Über den Begriff der Geschichte (1942, 1950), Berlin, 2010; Ha. Arendt, 

Between Past and Future: Six Exercises in Political Thought, New York, 1961. 
83 R. Koselleck, Zeitschichten. Studien zur Historik, Frankfurt a.M., 2000. 
84 F. Hartog, Régimes d’historicité: présentisme et experiences du temps, Paris, 2003; R. 

Jaeggi, Fortschritt und Regression, Berlin, 2023. S also F. Benigno, La storia al tempo dell’oggi, 
Bologna, 2024. 

85 P. Costa, I diritti di tutti e i diritti di alcuni, cit.; Id., Diritti fondamentali (storia), in 
Enciclopedia del diritto, Annali II, vol. II, Milano, 2008, p. 365 ff., alongside his major work 
Civitas. 
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least two trends have contributed to sidelining the generations of rights narrative. 
The first is the emergence of what Ulrich Beck termed the “risk society” 
(Risikogesellschaft), i.e. a society characterized by the proliferation and 
dissemination of risks caused by human activity86. Such risks can have real, 
negative consequences that are difficult to predict. This complicates the causal 
relationship between human action and its effects, as well as the potential damage 
to society as a whole. The “risk society” challenges constitutional theory and 
practice with regard to risk prevention, the organisation of different societal 
spheres, and their relationship with the political sphere. It also challenges the 
doctrine of fundamental rights insofar as it involves a “paradox of security”: while 
security implies the elimination or minimisation of risks, human activity flowing 
from the exercise of rights has, however, become riskier in contemporary society. 
Therefore, the complete elimination of risk would necessitate the suppression of 
liberty. A more suitable approach would be to understand liberty reflexively, 
accepting the responsibility that comes with it87. This perspective has proven 
successful in addressing environmental, nuclear and military issues in the 1980s 
and 1990s and still offers highly topical insights today. More recently, an 
“obsession with security”, or “safetism”, has been identified. This reduces the 
margin of discretion for free action and causes “experience blockages”87bis. 

The second historical and contextual factor that has led to the questioning 
of overly positive narratives about the generation of rights, is the growth of social 
and economic inequalities. At least since the 1990s, but beginning in the late 
1970s, the compromise between capitalism and democracy, and between capital 
and labour, which was reached under Keynesian or similar assumptions, has been 
severely constrained. The globalisation and financialization of the economy, the 
free circulation of capital and the competition between states to attract investment 
by lowering taxes have all led to the weakening of the middle and lower classes in 
Western societies, particularly with regard to workers’ rights and the availability 
of public social services. As is well known, economists and other social scientists 
have labelled this trend neoliberalism88. Social inequalities have been further 
aggravated by digital capitalism and the emergence of big tech companies that 
generate enormous profits on a global scale and influence political power, while 
the social strata most negatively affected appear to be fragmented, disillusioned 

                                                           
86 U. Beck, Risikogesellschaft. Auf dem Weg in eine andere Moderne, Frankfurt a.M., 1986. 
87 On the “paradox of security” s. P. Ridola, Il principio libertà, cit., p. 159 ff. On 

reflexivity, in this context, s. U. Preuß, Perspektiven von Rechtsstaat und Demokratie, in Kritische 
Justiz, 1989, p. 7 ff.; Id., Revolution, Fortschritt und Verfassung, 1994, p. 12, 97 ff. 

87bis Ha. Rosa, Situation und Konstellation. Vom Verschwinden des Spielraums, Berlin, 
2026, p. 181 ff. 

88 S. above, fn. 49. 
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and thus unable to mobilise politically. Hence the aforementioned “de-mobilised 
society” concept89.  

In brief, this is the framework within which the most provocative historical 
rights critique emerged in recent years, as set out by Samuel Moyn in “The Last 
Utopia”90. In this book, Moyn argues that a clear distinction exists between the 
tradition of rights of man and citizen, with roots in the revolutions of the late 18th 
century, and the tradition of human rights, that the author dates back to the 
1970s. According to him, the key difference lies in the fact that the rights of man 
have been guaranteed by the state, which has provided the spatial boundaries and 
institutional prerequisites necessary for the democratic politicisation of rights, 
their effectiveness, and the building of solid institutions. Conversely, human rights 
would be characterised by a tendency towards moralisation and protection mainly 
at the international level, resulting in a loss of connection to the spaces of 
citizenship and politics91. Alongside this problem of scale, which reveals a scalar 
discontinuity in the apparent linear history of fundamental rights, Moyn identifies 
a problem of salience92. This refers to the growing lack of attention given to 
economic welfare rights, following a more favourable period of convergence on 
issues of welfare and solidarity at the national and international levels in the 
second half of the 1940s. He maintains that the problematic turn to international 
human rights took place in the 1970s due to several factors, including the failed 
alignment, after the end of colonialism, of the collective right of peoples to self-
determination with individual rights; the emergence of related international 
NGOs; and the formation of dissident movements in Eastern Europe that 
prioritised moral standards over power and institutions93. The fact that the 
Keynesian compromise began to falter in the 1970s is no coincidence. Thus, Moyn 
deems the ideal of international human rights to be the “last utopia”, as it reflects 

                                                           
89 S. above, fn. 50; most recently M. Luciani, Il mondo vuoto. L’ordine sociale nel 

crepuscolo del soggetto, Roma-Bari, 2026, p. 97 ff. On inequalities, for all, Th. Piketty, M. Sandel, 
Equality. What it Means and why it Matters, Cambridge, 2025; Th. Piketty, Capital in the XXI 
century, Cambridge Mass., 2017; M. Franzini, M. Pianta, Disuguaglianze. Quante sono, come 
combatterle, Roma-Bari, 2016.  

90 S. Moyn, The Last Utopia. Human Rights in History, Cambridge Mass., 2010. Some years 
later, Moyn published the volume Not enough. Human Rights in an Unequal World, Cambridge 
Mass., 2018, in which he argued that the human rights movement did not aspire to reach full 
equality between human beings but rather a sufficient (minimum) level of resources. In her 
contribution to this special issue, Justine Lacroix builds on this book to address the question of 
compatibility between human rights and equality. 

91 S. Moyn, The Last Utopia, cit., p. 1 ff., 11 ff. 
92 Id., Substance, Scale and Salience: The Recent Historiography of Human Rights, in The 

Annual Review of Law and Social Science, 2012, p. 123 ff.  
93 Id., The Last Utopia, cit., p. 84 ff., 120 ff., 176 ff. 



 
 

Alessandra Di Martino 
Fundamental Rights and Equality. What Role for Critique? 

ISSN 2532-6619                      - 21 -                   Special Issue IX-2 (2026) 
 

the current era more accurately than other failed utopian ideals, such as anti-
colonialism, socialism and social democracy. 

In the ensuing debate, which unfolded mainly between historians and 
political theorists, Moyn’s provocative thesis was viewed as too unilateral94. In the 
Italian intellectual landscape in particular, it was perceived as challenging 
Bobbio’s thesis: according to many studies on the history of the Enlightenment, 
Moyn’s position seemed to neglect the fact that the conception of rights in the 
18th century implied a universal component, with rights of man preceding rights 
of citizens. Furthermore, according to Enlightenment assumptions, the concept 
of the nation implied not only belonging to a place, but also sharing the same laws 
and rights95. In turn, Bobbio himself emphasised that both national and 
international rights needed the support of the state and other institutions in order 
to be truly effective and not just something written on paper96.   

And yet, despite the provocative tone of Moyn’s book, it should be noted 
that it draws attention to a flaw in the ideal of human rights protection in recent 
decades, a flaw that reflects the themes of some critical schools: the 
overinvestment in the moral profile, accompanied by a kind of victimisation of 
rights holders (their passive naturalisation), to the detriment of the political and 
democratic dimension. Even more problematic was a selective use of human 
rights at the international level, to justify humanitarian interventions in some areas 
of the world (but not in others)97. Thus, while contesting Moyn’s unilateral 
approach, some historians have taken his background thesis seriously and 
constructively made a step further, namely suggesting alternative ways of 
reconnecting rights and politics, together with rights and morality. This involves 
restoring economic and social rights, including at the international level, and 
strengthening their connection with the public and democratic sphere98.  

The call for closer attention to social rights and their democratic nurturing 
is consistent with the above observations regarding the form of rights and 
doctrinal attempts to reframe the relationship between a relational conception of 

                                                           
94 Among others, E.D. Weitz, Samuel Moyn and the New History of Human Rights, in 

European J. Political Theory, 2013, p. 84 ff.; D.O. Pendas, Towards a New Politics? On the 
Recent Historiography of Human Rights, in Contemporary European History, 2012, p. 95 ff. 

95 V. Ferrone, I diritti dell’uomo tra utopia e storia, in Questione Giustizia, 1/2015; A. 
Maurini, Diritti dell’uomo, diritti umani. Tra la storia dei diritti e i diritti senza storia, in Storia 
del pensiero politico, 2017, p. 115 ff. 

96 Above, fn. 78. 
97 From this perspective, the turning point of human rights protection are rather the 1990s: 

S.L. Hoffmann, Human Rights and History, in Past and Present, 2016, p. 290 ff. 
98 Ivi, p. 279 ff. S. also J. Lacroix, J.Y. Pranchère, Le procés des droits de l’homme, cit., p. 

5 ff., 361 ff. 
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rights, their effectiveness, and political freedom99. Moreover, the neoliberal age in 
which we are living prompts us to reflect more deeply on Marshall’s earlier 
insights into the true meaning of social rights. According to the scholar, social 
rights had become an integral part of citizenship by the mid-1990s, having been 
added to civil and political rights. Marshall’s key thesis is that social rights reduce 
social inequalities by mitigating the practical consequences of disparities in 
monetary income. This is achieved by equalising real incomes through the 
provision of universal services, such as healthcare and education. While this does 
not eliminate differences in monetary income, it does reduce their relevance to 
ever smaller areas of consumption100. In brief, Marshall detects a trend towards a 
de-commodification101 of essential services, which are considered vital for 
individual welfare and a political community’s deliberative capacity. These 
insights are all the more important today, given that public administration in 
many countries has outsourced public functions and essential services to private 
companies. This has proved problematic in terms of both efficiency and costs – 
the original grounds invoked to support privatisation – but especially in terms of 
democratic accountability102. Alongside the aforementioned processes of 
financialization and digitalisation, this trend has highlighted the growing 
importance of private powers interfering with fundamental rights and 
exacerbating inequality. Theoretical and practical interest in the subject of 
oligarchy is one way of understanding this103. 

Before concluding this section, I must mention another critical view of the 
generation of rights thesis, that of the Italian constitutional scholar Silvia 
Niccolai104. She has adopted a critical stance on Bobbio, contesting his historicist 
– and, in her view, relativist – approach. If confronted with the work of Moyn, 
her critique is radical in a different way. Building on Horkheimer’s critique of 
modern reason105, she argues that reason has become subjective and formalistic, 
losing its connection with metaphysical objectivity. This has led to the 

                                                           
99 Above, para 2. 
100 T.H. Marshall, Citizenship and Social Class, cit., p. 54 ff. 
101 Clearly F. Atria, C. Salgado, Social Rights, in E. Christodoulidis, R. Dukes, M. Goldoni 

(eds.), Research Handbook on Critical Legal Theory, p. 369, 375 ff. 
102 C. Cordelli, The Privatized State, Princeton, 2020. 
103 J. Fishkin, W.E. Forbath, The Anti-Oligarchy Constitution. Reconstructing the 

Economic Foundation of American Democracy, Cambridge Mass., 2022; A. Kalyvas, Oligarchy 
and Political Modernity: Conceptual Transformation and the Politics of Wealth, in Constellations, 
2025, p. 201 ff. 

104 S. Niccolai, Il pensiero femminista del simbolico: una critica all’uso strumentale della 
differenza e del diritto, in A. Di Martino, E. Olivito (a cura di), Generazioni dei diritti e 
soggettività femminile, Napoli, 2022, p. 323 ff. 

105 M. Horkheimer, Eclipse of Reason, New York, 1947. 
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prominence of functionalism and utilitarianism in culture and law. It has also led 
to an inclination to adapt to societal pressures and imperatives, which is to the 
detriment of individual liberty and spontaneity. In her criticism of the excesses of 
legal rationality in modern societies, Niccolai’s position reveals interesting 
similarities with that of Menke, who himself re-evaluated the work of the first 
generation of members of the Frankfurt School. Both authors emphasise the 
importance of a negative critique of reason and the need for non-compulsory 
participation and a moment of subtraction in the struggle for emancipation. 
However, whereas Menke seeks to conceptualise “counter-rights”, she rather 
takes a step away from rights and their modern form. Instead of thinking about 
the generation of rights, she focuses on the generation of law, recovering a sense 
of objectivity from classical philosophy and law. Drawing on ancient Roman law 
and 20th century theories of experience, she establishes the basis of law as being 
rooted in individual relations and common sense, which have a universal scope. 
Thus, she highlights the importance of a non-functionalist and non-
instrumentalist view of the law and reimagines themes associated with the natural 
law tradition106. Furthermore, while Niccolai grounds the autonomy of law in 
ancient legal principles, Menke views it as stemming from the law’s own process 
of self-reflection. Interestingly, by emphasising classical principles, she elaborates 
a parallel with the concept of sopra la legge of the Italian difference feminism, or 
feminism of the symbolic, as an area of liberty that precedes the definition of 
social instrumental aims. Here, an idea of justice can be formulated “at women’s 
measure”, where authority is shared by women and independence can first be 
explored107.  

Finally, and also regarding feminism of the symbolic, it may be worthwhile to 
historicise and contextualise some of its themes. For example, reflections of 
Italian feminists on the abortion issue in the 1970s and 1980s have helped to 
highlight some of the contradictions in the main debate, and to shift the focus 
towards sexuality, responsibility and care. Today, in an age described by many as 
one of retrogression and democratic erosion108, where governments and some 

                                                           
106 S. Niccolai, Il pensiero femminista del simbolico, cit., passim. S. also Ead., Principi del 

diritto principi della convivenza. Uno studio sulle regulae iuris, Napoli, 2022, p. 788 ff., 855 ff. 
and, with regard to feminism, p. 946 ff. Examples of classical legal principles associated with the 
natural law tradition include neminem laedere and nemo locupletari potest cum aliena iactura. 

107 S. Niccolai, Il pensiero femminista del simbolico, cit., p. 343 ff., 376 ff.; S. Ferrando, 
Sopra la legge, in Diotima, 17/2020. 

108 For all M.A. Graber, S. Levinson, M. Tushnet (eds.), Constitutional Democracy in 
Crisis?, New York, 2018; from an historical point of view s. above fn. 84. 
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apex courts act aggressively against women’s liberties109, invoking the right to 
abortion could be crucial to safeguarding the freedoms women have already made 
experience of110. 
 
 

3. Contents of the Special Issue 
 

This special issue opens with Justine Lacroix asking: “Are Human Rights 
Compatible with Radical Inequality?”. She examines Moyn’s provocative thesis 
on the compatibility between human rights and stark inequality, and goes on to 
reject it. Instead, she builds upon Lefort’s idea of égaliberté, arguing for a notion 
of equality which is not reduced to material sufficiency but extends to equal 
capacity to develop one’s life projects. She supports a collective, relational and 
political dimension of rights vis-à-vis an individual dimension. She examines this 
argument in the light of the European Charter of Fundamental Rights. Finally, she 
emphasises a connection between rights and the principle of responsibility. 
Drawing on Arendt and other scholars, she maintains that such a connection 
allows an understanding of the autonomy of the subject of law and of the 
intersubjective nature of rights. It also allows a reflexive conception of rights that 
invites consideration for their social consequences. At the same time, however, 
the author warns against the dangers of over-emphasising responsibility, such as 
the risks of placing an excessive burden on the individual seeking autonomy and 
stigmatising the “bad poor”. 

Roberto Gargarella also takes a clear stance on the theoretical reflection on 
rights. In his “On the Conflictive Relationship between Fundamental Rights and 
Democracy”, he revisits the long-standing debate about whether rights are natural 
and pre-political, or a historical product of democratic decision-making. He goes 
back to Locke, Madison and Hamilton, on the one hand, and to Bentham, on the 
other. 

He criticises the false assumption that certain rights are natural or self-evident, 
arguing that the concept and nature of these rights are historically contextual. He 
shows how those in power often appeal to reason to justify the “naturalness” of 
their own positions, thereby implying that the positions of the majority of the 
population are irrational and emotional. Turning to more recent eras, Gargarella 
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(2022). 
110 Conversely, from a non-historicist critical perspective, the argument would be that 
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aligns with authors such as Waldron, who emphasise the importance of 
democratic decision-making in defining rights and their limitations to protect 
collective goods. He opposes theories that reiterate the natural rights tradition, 
such as those of Dworkin and Ferrajoli. His argument is supported by references 
to recent experiences in which decisions to restrict certain rights were considered 
to be democratic deliberations in historically sensitive contexts, such as South 
Africa and Latin America, despite contrary court decisions. 

The following contribution by Giovanni Marini is entitled “Forms of Critique 
(of Law and Legal Thought)” and analyses various paths to critique in law, 
focusing on the US legal order, but also offering precious comparative insights. 
Firstly, after outlining key aspects of Foucault’s critical approach and some 
connections between US and continental critical studies, Marini distinguishes 
between two types of critique of law: external and internal. External critiques 
treat law as a solid, undifferentiated entity and approach it from political, 
economic and other perspectives. In contrast, internal critiques focus on specific 
legal operations, revealing their abstractions, antinomies and practical 
contradictions. According to the author, external critiques are too generic and 
rough, while internal critiques offer insights that can encourage lawyers to use 
legal concepts and rules to benefit marginalised and subaltern groups, rather than 
reinforce structures of domination. Marini then explores the most significant 
stages in the development of legal criticism in the US, including its relationship 
to some interpretations of Marxist critiques: from legal realism to critical legal 
studies and the postmodern, poststructuralist and postcolonial movements. 
Regarding these latest developments, the author outlines trends inspired by anti-
identitarian motives that are prevalent in some feminist, critical race and queer 
theories. He also emphasises the importance of the intersectionality approach. 
The theme of rights is a recurring one throughout the article. Following internal 
critics, the author outlines the ambivalence of rights as potential tools of both 
domination and emancipation, and presents arguments in favour of the latter. 

Moving on to more specific topics, Elisa Olivito’s contribution, 'Which 
equality? Looking at Migrants’ Rights as a Mirror”, takes stock of the current state 
of the principle of equality and the protection of fundamental rights in EU 
migration law. After sketching the two main paradigms in migration studies – 
functionalist and historical-structural – she examines the functional perspective, 
which is primarily used in EU law for both economic and security grounds. She 
outlines the mediating and performative role of law, particularly with regard to 
the legal statuses of migrants. Different categories of migrants are entitled to 
different bundles of rights, such as personal liberty, free movement, due process 
or social rights. Olivito clearly illustrates how law, crafting definitions and 
categories, has produced inequality or selective patterns of equality. Controversial 
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categories include: regular-legal migrants and irregular-illegal migrants; highly 
skilled migrants and unskilled migrants; economic migrants and asylum seekers; 
asylum applicants linked to countries considered “safe” and asylum applicants 
with no such link; third country nationals displaced from Ukraine and third 
country nationals displaced from other war zones. The author concludes that, 
beyond a functionalist view, legal principles could serve as limits to decisions of 
the EU and the Member States that have prioritised migration control and state 
security. 

A key issue in contemporary debates on equality is anti-discrimination law and 
non-discrimination. In her article “Social Rights as Rights to Anti-Discrimination 
(and Vice-Versa)”, Silvia Niccolai critically examines their theoretical 
underpinnings and their relation to social rights, taking “women’s” rights as a 
reference point. She first illustrates three different interpretations of “women’s” 
rights as social rights: as protection of disadvantaged categories and (conversely) 
reinforcement of domestic roles, as historical and contingent response to socially 
relevant needs, as access to education and market relations. She thereby 
demonstrates an old link between anti-discrimination law and social rights. She 
then outlines the difference between ancient and modern understandings of social 
law. Whereas social law was once considered a feature of relations between 
individuals (which reflected human sociabilitas), it later became a product of 
society – constructed rather separately from individuals – and positivism. Such a 
development led to the functionalisation of rights relating to the well-being of 
society as a whole, or at least the risk thereof. Niccolai uses these conceptual lenses 
to analyse the main scholarly positions on social rights in the Italian constitution 
and the main approaches to anti-discrimination law. She highlights the 
development of a reverse process: while lawyers have struggled for a significant 
period of time to elevate social rights to fundamental rights of personality, anti-
discrimination law has taken a functionalist turn instead. The author observes 
such a functionalist trend also with regard to fundamental rights of personality, 
such as sexual and reproductive rights. 

A relatively different take on antidiscrimination is Cara Röhner’s. In her 
article, “Care Work as the Other of Labour and Social Law. A Substantive 
Equality Perspective”, she unveils the common belief that care work is associated 
with a low social status, either due to the activities involved or the people who 
generally carry them out (migrants or socially subordinate persons). Countering 
this perception, she illustrates how the principle of non-discrimination has been 
extended to include care work in the case-law of the German Constitutional Court. 
Röhner goes through significant cases that have applied various interpretative 
schemes attached to art. 3 of the German Basic Law: direct discrimination, 
indirect discrimination or equality. Using these schemes, norms on the 
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prohibition of female night work and on the non-inclusion or non-consideration 
of specific female experiences in the calculation of social benefits (occupational 
pension, parental allowances for refugee parents and old-age pension) have been 
deemed unconstitutional. Conversely, the Court has validated norms on parental 
allowance that aim to increase incentives for working fathers to take it. These 
decisions – whose reasoning has integrated social data on law’s implementation – 
have been seen as an expression of the principle of substantive equality111. 
However, the author also argues that a legal approach as such is insufficient to 
strip care of the role of “the other” and that a deeper, transformative change in 
social relations is required. Building particularly on the work of Nedelsky, 
Malleson and Rubio Marin, and also considering some Latin American 
experiences, she suggests ways to de-gender and re-value care in order to achieve 
a fuller protection of equality and fundamental rights. 

Not every constitution explicitly recognises social rights, but those that do 
generally accept that social rights are closely linked to substantive equality. The 
two contributions by Kate Andrias and by Francesco Costamagna and Lorenzo 
Grossio address recent issues relating to social rights in the US and in Europe 
respectively. 

Andrias’ article is entitled “The Contested Constitution: Plutocrats, Rights-
Wing Populists, and Labor Rights in the US”. It provides an account of the 
precarious development of labour rights at constitutional level in this country, 
with a particular focus on the Trump Presidency, the underlying political groups 
and the divisions within the MAGA movement. In the first part of her essay, 
Andrias sketches the main achievements of labour rights in the US from the 
Reconstruction Era to the New Deal: alongside the Reconstruction amendments, 
and despite the failure of the “Second Bill of Rights”, protection of labour rights 
was gained through the passing of federal and state laws, which were finally 
backed by the Supreme Court, and the establishment of several administrative 
agencies. The most relevant of these is the NLRB. She then illustrates the 
ambivalences of labour rights’ protection during mid-century keynesianism and 
the weakening of labour following the rise of neoliberalism. In the second part, 
Andrias turns to more recent times and defines the contemporary era as one of 
“right-wing plutocrats and populists”, hinting at the political movements that 
have supported Trump’s first, and especially his second, Presidency. She analyses 
Trump administration’s measures against labour – such as the firing of federal 
employees, the removal of the NLRB Chair, the targeting, detention and 
deportation of migrant workers, but also proposals to support sectoral bargaining 
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and introduce stronger protection for workers in trade agreements etc. – tracing 
them back to the two movements. Her key thesis is that they are seemingly 
opposites, because the former is openly hostile to labour forces in order to 
support corporate interests, while the latter defends the labour rights of low and 
middle-class Americans. However, she underscores common traits between them, 
including an ethnonationalist and hierarchical worldview, that is coherent with 
the actual authocratic turn within US constitutionalism. Given the conservative 
stance of the current Supreme Court, she concludes by urging a stronger role for 
legislators, administrators and social movements, as well as a reorientation of the 
political economy.   

In their article on “Fundamental Rights and the Horizontal Enforcement of 
EU Labour Legislation: The Potential and Limits of the Charter”, Francesco 
Costamagna and Lorenzo Grossio deal with the European legal order. They focus 
on the enforceability of unimplemented secondary norms in relations between 
private parties, namely employers and employees. The authors outline the novelty 
– in terms of taking distance from mere functionalism – of some directives enacted 
under the European Pillar of Social Rights between 2019 and 2024: those on 
transparent and predictable working conditions, on work-life balance, on 
adequate minimum wages and on working conditions in platform work. 
According to the authors, these enactments establish a strong connection between 
EU Charter rights and EU policies. They then address the complex interpretative 
issue of the horizontal application of directives that have not been implemented 
or have been implemented incorrectly and are linked to the European Charter of 
Fundamental Rights. Costamagna and Grossio recall the European Court of 
Justice’s refusal to grant these directives horizontal direct effect, as well as the 
acknowledgment of horizontal applicability of general principles of EU law and 
EU Charter rights as a compensation to the former line of jurisprudence. They 
unpack the conditions of this case law and doctrine with a focus on the 
aforementioned labour directives, revealing some inconsistencies in the European 
Court’s judgments and Advocate Generals’ conclusions. They reiterate opinions 
according to which the nexus between secondary law and Charter’s rights needs 
to be essential and immediate. In the light of specific examples, they critically 
assess the “mandatory” and “unconditional” requirements of the Charter’s rights 
as conditions of direct and horizontal applicability. In a final section, they analyse 
whether and how art. 47 of the Charter on the right to a fair trial may be judicially 
used as a further avenue to strengthen social rights. 

One of the most heated contemporary issues is the place of fundamental rights 
and equality in private relations. Francesco Denozza addresses this topic by 
intersecting economic approaches and the law. His contribution, “Rights and 
Political Economy: from Formal Equality to the Neoliberal Exploitation of 
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Inequality”, singles out key differences between classical liberal legal thought and 
neoliberalism in conceiving rights and dealing with equality. In a nutshell, the 
author argues that, while in classical liberalism socio-economic inequalities are 
mainly ignored, in neoliberalism they are legitimized and exploited. This thesis is 
built upon an elaborate argument that proceeds along three different lines. First, 
Denozza explores different ways of conceiving rights: in classical legal liberalism 
rights vest the freedom and autonomy of each individual, as long as they coexist 
with the freedom and autonomy of others in a formally equal manner. In contrast, 
in neoliberalism, according to the predominant Economic Analysis of Law, rights 
and legal rules are conceived as instruments for allocating resources to those 
subjects that produce the greatest utility and overall well-being. This means that 
these individuals maximize their own utility, compensate those who have lost out, 
and still end up better off than before. Secondly, the author explores attitudes 
towards private economic power. According to classical legal liberalism, private 
economic power is either non-existent or negligible, or it is an anomaly that must 
be regulated by being prevented or contained. Conversely, under neoliberalism, 
private economic power has either become irrelevant or, even worse, is a positive 
occurrence, as it is considered a stimulus to innovation and a vehicle for lowering 
consumer prices. The author qualifies this point by drawing on examples from 
corporate, antitrust and tax law. Thirdly, Denozza points to a contrast regarding 
the political sphere: while classical liberal thought is incompatible with 
authoritarian political trends, the opposite is true for neoliberalism, because it is 
based on a hierarchical idea of society that actively exploits inequality. 

In his essay, “Beyond a Corporate Responsibility to Respect? The Case for 
Positive Obligations of Corporations to Fulfill Fundamental Rights”, David 
Bilchitz offers a different take on the role of rights in private relations. He 
investigates whether corporations have positive duties to protect fundamental 
rights. Building on his previous book on the subject, he concludes that they do 
and seeks to define a protocol to help determine the content of such obligations. 
At a theoretical level, Bilchitz develops an argument in two parts. The first part 
explains why negative obligations of corporations – i.e. those merely aiming to 
avoid harming fundamental rights – are not sufficient. The delimitation of 
obligations to negative ones is grounded on the principle of autonomy for private 
subjects; however, this principle must be considered not in abstract but in relation 
to specific circumstances and contexts. This urges the acknowledgement of 
preconditions of autonomy, such as developmental and maintenance conditions, 
as well as social institutions, which may be the object of positive obligations. 
Other reasons to reject a purely negative approach to corporate obligations 
include the state’s need to acquire resources, a state-corporate nexus, and the 
incomplete and harmful effects of a merely negative model. Related to this is the 
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theoretical unacceptability of an individualist view of society, whereas 
conceptions based on care, relations and responsibility are preferable. The second 
part of the article sets out a multi-factorial approach and a multi-pronged test that 
should help interpreters and decision-makers define the content of positive 
obligations. The author singles out beneficiary-oriented factors, such as interests’ 
urgency, vulnerability and impact, as well as agent-relative factors, such as 
capacity, function, autonomy and the role of other actors. To clarify his argument, 
Bilchitz uses the example of a pharmaceutical company that produces a breast 
cancer drug. He argues that this company should make the drug more affordable 
by selling it at lower prices in poorer countries and make it available through state 
distribution or other infrastructure. 

Questions of more equitable human relations have also been raised in climate 
litigation. Joana Setzer deals with them in her essay on “Just Transition and Green 
v. Green Litigation: Adjudicating Dilemmas in the Road to a Low-Carbon 
Future”. Setzer begins by outlining the different categories of climate litigation, 
dwelling on the broader distinction between “climate-aligned” and “non-climate-
aligned” cases: climate-aligned cases aim to reduce and mitigate emissions or 
strengthen adaptation measures, whereas non-climate-aligned cases tend to 
obstruct climate action. While the first group has attracted most interest in the 
public sphere, the author focuses on the second group, paying particular attention 
to two of its subsets. In fact, non-climate-aligned litigation includes a variety of 
different types of cases, ranging from traditional anti-regulatory challenges and 
ESG (Environmental Social and Governance) backlash lawsuits to SLAPP 
(Strategic Litigation Against Public Participation) claims that chill democratic 
freedoms. All of these cases are openly hostile to regulatory efforts in the field of 
climate change. However, there are other non-climate-aligned cases which do not 
reject the necessity of climate action. Rather, they demand that such action be 
consistent with fundamental rights or public goods, such as workers’ rights, the 
right of communities to be consulted, equity, and biodiversity. Setzer goes on to 
explore these two categories, “just transition” and “green v. green” litigation, in 
more detail in the following parts of her article. She examines just transition 
litigation that is initiated by either workers, indigenous communities or 
international special rapporteurs. The plaintiffs complain that projects aimed at 
reducing CO₂ emissions and coal phasing-out or producing renewable energy 
have been approved without due consideration for the substantive rights of 
workers or the participatory rights of inhabitants of a given site. In the same vein, 
she analyses “green v. green” litigation, in which environmentalist or 
conservationist groups have contested similar mitigation or adaptation measures 
due to their adverse impact on the ecosystems and biodiversity. She emphasises 
the difficult task of courts in seeking to balance different public goods as well as 
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rights and public goods. While acknowledging the risk of exploitation by 
opponents of climate change regulation, Setzer concludes with a positive 
evaluation of these two categories of litigation. This is because, regardless of the 
outcome of individual cases, they encourage political bodies to design and 
implement climate regulation that is compatible with pressing rights and equity 
concerns.  

Another area of keen interest is that of digital platforms and artificial 
intelligence (AI). Oreste Pollicino addresses this issue in light of the principle of 
the rule of law and focuses especially on AI. First, he underscores the growing 
importance of AI as a means of mediating between individuals and their access to 
social reality. As AI infrastructures – especially with sub-symbolic and generative 
forms – are often opaque and operate under a logic that resists scrutiny, problems 
arise regarding the type and quality of information that circulates in the public 
sphere, as well as the control of decisions and accountability of those in authority. 
He then elaborates on the meaning of the rule of law as a foundational principle 
of modern constitutionalism, outlining its two components. The first is rather 
formal and static, connected to the clarity and foreseeability of behaviour-
regulating norms and compliance with established procedures and obligations to 
provide reasons. The other is rather substantive and dynamic, linked to 
fundamental rights, equality, proportionality, and to the availability of effective 
remedies. While the two components are theoretically distinguishable, they are 
practically interrelated. In this context, he references the trend in EU 
jurisprudence that has firmly established the rule of law as a fundamental value 
of the EU legal order, as set out in art. 2 TEU, 19 TEU and 47 EU Charter. The 
author goes on asking whether and how the principle of the rule of law can be 
applied to AI. Building on previous works on “digital constitutionalism”, he 
recalls its internal periodisation. After a reactive approach characterised by court 
proceedings and judgements, a proactive and preventive approach led by political 
institutions followed. Such a periodisation is also relevant with regard to AI, 
whereby special agencies have been involved in both reactive and proactive 
interventions. The author recalls recent legal enactments, including the AI act. 
He concludes by emphasising the key challenges that must be overcome for the 
rule of law to be effective in this field, rather than merely formal and thus an 
instrument of domination: some form of human control must not be relinquished; 
AI infrastructures must be designed in such a way that the risk of bias and 
arbitrary choices is minimised from the outset, while also allowing for corrections 
to be made along the way; factors leading to decisions shall be traceable, and 
record of these factors shall be kept, in order to seek to allocate responsibility and 
enable vindication of rights. 
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Finally, a contribution deals with National Human Rights Institutions 
(NHRIs). In his article, “Reframing the Systemic Dimension of Fundamental 
Rights: The Role of National Human Rights Institutions”, Giorgio Repetto 
situates NHRIs at the intersection of international, supranational, and national 
infrastructures of human rights protection. He traces the evolution of NHRIs over 
time: from national advisory bodies established under international treaties after 
World War II to stable institutions with broader functions. A key moment 
occurred in 1991 with the approval in Paris of the “Principles relating to the status 
of national institutions”, marking the culmination of a self-regulatory process. 
The Paris Principles, endorsed by the UN General Assembly a few years later, 
encompass independence from governments, a pluralistic composition, a broad 
human rights mandate, establishment through constitutional or legislative norms, 
a clear definition of powers, such as investigative, supervisory, and the power to 
act as amicus curiae in judicial proceedings. Despite these unifying guidelines, the 
author recalls that different models of NHRIs have been established in the 
practice of single countries, with peculiarities regarding their composition, 
mandate, and powers. These models include the commission model, the advisory 
committee model, the ombudsperson model, and the institute model. Repetto 
explains the role of NHRIs by drawing on a systemic human rights conception: 
this allows him to distinguish the functions of NHRIs from those of the courts. 
While the latter perform functions on an individual basis and in a reactive way, 
NHRIs act on a general and systemic basis and in a preventive way. The author 
also outlines multiple tensions underlying NHRIs activity: on the one hand, 
NHRIs are situated between national constitutional bodies, such as independent 
courts and majority-led legislatures, and international as well as supranational 
institutions, all of which have different and potentially competing degrees of 
legitimacy. On the other hand, NHRIs carry out functions across a more 
consolidated institutional sphere and civil society: they may operate as a bridge 
between the two, through a “law and society” approach and educational and 
informational activities targeted to a broader public. However, they are also 
exposed to risks of capture by more organized interests and private powers. The 
author concludes by listing core tasks of NHRIs, including the defragmentation 
of specialised and separated human rights regimes. 
 
 

*** 
Abstract: The contribution introduces the conference proceedings on 

“Fundamental Rights and Equality: Contemporary Debates” (Rome, Sapienza 
University, 2025 as part of a Diritti Comparati conference and a PRIN project). It 
explores the relevance of critical theories to constitutionalism and fundamental 
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rights, with a particular focus on the forms of rights and on the historicization of 
rights. It then summarises the contents of the proceedings. 
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