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1. Introduction

Thandi is a healthy 38 year-old who lives with her partner and small children
of 5 and 3 in Johannesburg, South Africa. She works hard as a domestic worker,
scraping by each month to ensure her family can live decently. Sadly, in 2017,
Thandi was diagnosed with metastatic breast cancer and, after doing tests, her

* This contribution is included in the proceedings of the X Diritti Comparati conference
on “Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza
University of Rome, on 6-7 February 2025. It was produced as part of the project “Framing
National Human Rights Institutions: European and Comparative Interplays (FRAME)” — CUP
J53D23005290001 — Code 2022BXT5HR funded by the European Union.

* 1 am grateful to Cambridge University Press for permission to draw on and re-publish
segments (from the introduction, chapter 6 and chapter 8) from my book Fundamental Rights
and the Legal Obligations of Business, Cambridge, 2021. This chapter draws on those segments.
I am grateful to Prof Alessandra Di Martino and the team at Diritti Comparati for the invitation
to present a paper (this article is the published version thereof) at a conference in Rome titled
‘Fundamental Rights and Equality: Contemporary Debates’ in February 2025 (see previous fn).
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doctors concluded that this disease is HER2-positive: that means that her breast
cancer cells make too many copies of a particular gene knowns as HER2'. As a
result, they recommend an effective drug known as Herceptin which can help
stop the growth of her breast cancer. The drug is manufactured by the Swiss
pharmaceutical company Roche which had a patent on it until 2019. In 2017, it
retailed in the private sector for around R500 000 (40 000 USD) a year’. Thandi
is unable to afford this amount nor does she have access to private health
insurance which might provide her with the drug. She is dependent upon the
public health system: yet, the high cost of the drug meant, in 2017, that the
government had only a limited supply available with 500 treatment spaces’.
Thandi’s doctor informs her that, for the foreseeable future, all the treatment
spaces have been taken and so she will be unable to access the treatment. Thandi
is in deep trauma as without this drug there is a significant chance that her cancer
will be fatal.

This scenario is based on a real-life situation which is replicated across the
world. Famously, pharmaceutical companies had priced HIV/AIDS drugs at very
high levels: in South Africa, for instance, only after significant public campaigning
and the threat of legal action did the price come down significantly.” Yet, there
are many other diseases — such as breast cancer — where there are highly-priced
treatments which have not attracted such a wide public campaign. Indeed, the
problem in this regard is not confined to developing countries and arises also in
the Global North. A similar live-saving drug for the treatment of breast cancer,
known as Enhertu, was rejected for use on the National Health Service in the
United Kingdom by the regulatory body responsible for making these
determinations, the National Institute for Health Care and Excellence. The
essence of its reasoning in this regard was that the drug was too expensive’.

There are a number of questions that arise from the above example. First,
there is a particular approach to the nature of the corporation that is in evidence.
These pharmaceutical corporations behave in such a manner that demonstrates
they view the corporation as simply a vehicle to be utilised for their own economic

! See http://www.breastcancer.org/treatment/targeted_therapies/herceptin/how_works.

2 See https://www.timeslive.co.za/news/south-africa/2017-06-14-11-things-you-need-to-
know-about-the-half-a-million-rand-breast-cancer-drug/ (14 June 2017).

> See https://www.businesslive.co.za/bd/companies/healthcare/2017-08-29-roche-cuts-
the-price-of-breast-cancer-drug/ (29 August 2017).

* For an account of this case and series of events, see J. Sundaram, Pharmaceutical Patent
Protection and World Trade Law. the Unresolved Problem of Access to Medicines, Abingdon,
2018, p. 175-179.

> See https://www.nice.org.uk/news/articles/nice-disappointed-that-companies-unwilling-
to-offer-fair-price-to-the-nhs-to-make-enhertu-available.
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gain. That, of course, allows them to operate without considering their obligations
to others. An alternative view would see the corporation as being an entity
fundamentally integrated into society, benefitting from society and so owing
obligations to society. A corporation on this view could not claim to operate
without considering the impact of its activities on others.

Secondly, in relation to fundamental rights, the question arises concerning
the corporation’s obligations®. In doing so, it is important to distinguish between
‘negative’ and ‘positive’ obligations. ‘Negative’ obligations are those that are
focused on/aimed at avoiding harm to others: for instance, a negative obligation
flowing from the right to life would be an obligation not to shoot an individual.
‘Positive’ obligations, on the other hand, involve contributing actively to advance
the realisation of rights. In relation to the right to life, for instance, that might
involve being required to provide an individual with life-saving medication to
cure them of a fatal disease. Since negative obligations are associated with ‘not’
having to do anything and, often involve, simply leaving individuals alone, they
are often less controversial. This is particularly so in the context of an actor such
as a corporation which is often seen to be part of the ‘private’ sphere and so,
justifiably, focused on pursuing its own economic projects. Negative obligations,
in this context, would not require a corporation to provide anything but simply
amount to a duty not to harm individual rights in the course of conducting
business. However, determining the substantive content of such obligations is not
as simple as it often seems: there is substantial complexity in understanding when
negative impacts on rights translate into impermissible ‘harms’ or ‘violations’
thereof’.

Beyond that issue, is the further question whether corporations have
‘positive’ obligations in relation to fundamental rights and how to determine their
content? In the example I have provided, it could persuasively be claimed that
Roche is not violating any negative obligations to Thandi as the corporation did
not cause her disease: she is just unfortunate to have breast cancer. Yet, without
access to this drug, many women who have breast cancer will die. Instead, what
the example raises is the question whether corporations have a duty actively to
contribute towards keeping her alive and maintaining her health. If corporations

T will focus in this article on corporations which is the most successful business form due
to having particular characteristics such as limited liability and perpetual succession. At times I
will refer to non-state actors more generally or businesses more generally but the focus will be on
corporations. On the characteristics of the corporation, see J. Armour et al., Whar is Corporate
Law?, in R. Kraakman et al. (eds), The Anatomy of Corporate Law: a Comparative and Functional
Approach, Oxford, 2017, p. 5-15.

7 See D. Bilchitz, Fundamental Rights and the Legal Obligations of Business, Cambridge,
2021, p. 196-197 (and chapters 6 and 7 more generally).
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have such positive obligations, a further set of questions arise concerning the
substantive content thereof: does Roche have a more onerous set of obligations
given it operates in the health-care sector which significantly affects the
fundamental rights of individuals? Once it has developed the drug in question,
must it provide it to those who cannot afford that drug for free? If not, how far
do its obligations extend and what are their limits?®

In this article, I argue that corporations do have positive obligations to
realise fundamental rights and I provide an analytical framework for how to
determine the substantive content of those obligations. This argument is not
rooted in the law of a particular domestic jurisdiction. It is relevant both to the
the approach to be adopted in interpreting constitutional rights in domestic
jurisdictions as well as to international human rights law. This article proceeds in
the following manner. First, I consider one prominent argument against
corporations having positive obligations that focuses on the notion of ‘autonomy’.
Secondly, I respond to this argument by providing several arguments of my own
and make the case for corporations having positive obligations. Thirdly, I outline
an analytical framework for determining the substantive content of corporate
obligations which I term the ‘multi-factoral approach’. Lastly, I seek to apply the
approach I outline to the concrete example I have begun with to help fix ideas
and understand practically the obligations of pharmaceutical companies in
relation to the provision of life-saving health-care. I shall throughout utilise the
Herceptin example to illustrate the more abstract approach I develop but my goal
overall is to demonstrate the desirability of a more general model for determining
the substantive content of the positive obligations of corporations.

1. The ‘Negative Obligations’ Model
1.1. The Contours of the Model

The ‘Negative Obligations’ (NO) model towards corporate obligations
asserts that non-state actor obligations are only ‘negative’ in nature — in other

® On top of these questions is the further question whether Thandi would have any legal
redress in this situation. Could a court intervene to force Roche to provide such drugs at a reduced
cost? How would it enforce such a judgment particularly if Roche decides to leave the country
upon receiving such a ruling?
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words, involve duties to avoid harming fundamental rights.” This approach
usually rests on two premises.

The first is that the obligations of non-state actors differ from those of the
state. The plausible intuition is that the nature of the agent makes a difference to
the obligations imposed upon that agent. This core reasoning is, for instance,
exemplified in the context of corporations in a report of the Special
Representative of the United Nations Secretary General on Business and Human
Rights (2005-2011) which states: ‘[bly their very nature, therefore, corporations
do not have a general role in relation to human rights as do States; they have a
specialized one’’. Similarly, Steven Ratner writes ‘simply extending the state’s
duties with respect to human rights to the business enterprise ignores the
differences between the nature and functions of states and corporations’".

The second step in the argument is the proposition that the distinction
between negative and positive obligations can accurately capture the difference
in the nature of the obligations held by state and non-state actors. Thus, in the
context of corporations, Ratner writes that ‘the company will usually have only
negative duties or those positive measures clearly necessary to effect them’'?. He
justifies this claim by arguing that ‘to go further than this position would
effectively ignore the functional differences between states and businesses’”. That
view has been influential and, to some extent, adopted in the United Nations
Guiding Principles on Business and Human Rights (UNGPs) which identifies the
main responsibility of businesses as being to respect fundamental rights. The
responsibility to respect is essentially formulated as a duty to avoid harming those
rights'. Whilst the duty to avoid harming rights can involve positive action, any

° Depending on the national constitutional order, these obligations may be understood as
directly imposed on corporations or ‘indirectly’ imposed through the state having to impose such
obligations upon corporations through legislation (or the judiciary through common law
development).

10 Commission on Human Rights, ‘Interim Report of the Special Representative of the
Secretary-General on the Issue of Human Rights and Transnational Corporations and Other

Business Enterprises’, E/CN.4/2006/97 (20006) available at
http://hrlibrary.umn.edu/business/RuggieReport2006.html (‘SRSG 2006 Interim Report’), para.
66.

LS. Ratner, Corporations and Human Rights: A Theory of Legal Responsibility, in Yale
Law Journal, vol. 111, 2018, p. 443 — 545, p. 493.

2 Tbid, p. 517.

B Ibid.

4 Human Rights Council, ‘Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework’ A/HR(C/17/31
(2011) available at
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positive actions required of businesses essentially are generally understood to be
incidental to the duty to avoid harm®. Similarly, the important Urbaser
arbitration decision recognised that corporations have duties to avoid harming
fundamental rights directly under international law but not positive obligations
to fulfil rights such as actually to provide water to those who lack it". At the
domestic level, the initial approach of the South African Constitutional Court also
sought to utilise the negative/positive obligations distinction as the basis to
distinguish between the obligations of the state and those of non-state actors".

1.2 The Justitication for the Negative Obligations Model

The notion that the content of the obligations of state and non-state actors
often differ is not generally controversial - I too would accept that agent-relative
factors play a role in determining obligations. However, there is a large gap
between this claim and the proposition that non-state actors only have negative
obligations. In this section, I will outline the key justifications for this second
claim and, in the next part of this article, argue that it cannot be sustained.

1.2.1. The Importance of Autonomy
Philosophically, the central idea behind the ‘negative obligations’ view

seems to be based on the importance of autonomy to non-state actors, which is
not, in the same way, relevant to the state. It would be argued, for instance, that

https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
(‘UNGPs’), Guiding Principle 11 and 13.

Y Guiding Principles on Business and Human Rights Principle Ibid: Commentary to
Principle 11 and see D.I. Bilchitz, The Ruggie Framework: An Adequate Rubric for Corporate
Human Rights Obligations?, in SUR International Journal on Human Rights, vol. 12, 2010, p.
199-229 at 207. That it includes some positive actions demonstrates the distinction is not sharp
enough simply to confine non-state actors simply to avoiding acting in harmful ways. The SRSG
does restrict positive obligations actively to contribute to realizing rights (the duty to fulfil) only
to certain constrained circumstances — for instance, where undertaken through contracts or in
emergencies: see Human Rights Council, ‘Report of the Special Representative of the Secretary-
General on the Issue of Human Rights and Transnational Corporations and Other Business
Enterprises’ A/HR(C/14/27 (2010) available at https://www.refworld.org/docid/4c0759832.html
(‘SRSG 2010 Report’): para 63-64.

16 Urbaser S.A. & Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v.
Argentine Republic, ICSID Case No. ARB/07/26, Award (8 Dec. 2016), para 1199 — 1210.

17 Constitutional Court of South Africa, 11 April 2011, CCT 29/10, Governing Body of the
Juma Musjid Primary School & Others v Essay N.O. and Others [2011] ZACC 13; 2011 (8) BCLR
761 (CC).
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for every individual adult human being, there is an important interest in being
able to decide on and follow their own course of life in whichever way they wish',
They, however, cannot seek to do so in ways that harm the ability of others
similarly to pursue their own course of life. Consequently, there is a presumption
in favour of the liberty of individuals to do whatever they like provided that does
not harm others."” To place a duty on individuals to aid others in achieving their
fundamental rights would be too intrusive upon their autonomy to pursue their
own course of life. Consequently, as a matter of course, individuals would only
have negative duties and not positive duties towards others™. Clearly, such
reasoning requires some adaptation for entities such as corporations: based on
this rationale, advocates would claim that the corporation is simply a vehicle
through which individual shareholders realise their economic goals and, as such,
should be left alone freely to maximise their profits*'. In doing so, just like in the
case of individuals, they must not harm others but need not actively contribute to
advancing their rights.

2. The Inadequacy of the NO model and the case for Positive Obligations

I shall argue below that the main justification offered in the last section for
the NO Model cannot succeed in providing a justification for imposing only
negative obligations on non-state actors (and corporations in particular). This
critique also is conjoined with a number of arguments which provide a positive
case for why non-state actors and, corporations in particular, should also have
positive obligations.

8 1. Rawls, Political Liberalism, New York, 1993, p. 19 and ]J. Raz, The Morality of
Freedom, Oxford, 1986, p. 204.

Y1 S, Mill, On Liberty, 1859, www.utilitarianism.com/ol/one.html, chapter 1.
Interestingly, in that same chapter, Mill did not utilize this principle to deny the existence of some
positive obligations upon individuals.

20 An exemplification of this is the fact that many legal systems do not impose a duty to
rescue strangers even if there is little risk to oneself: see, for instance, A. Ashton, Rescuing the
Hero: the Ramifications of Expanding the Duty to Rescue on Society and the Law, in Duke Law
Journal, vol. 59, 2009, p. 69-107, at p. 75-78.

21 M. Friedman, The Social Responsibility of Business is to Increase its Profits, in T.
Beauchamp et al. (eds), Ethical Theory and Business, Englewood Cliffs (New Jersey), 2008, p. 55.

ISSN 2532-6619 -233- Special Issue 1X-2 (2026)


http://www.utilitarianism.com/ol/one.html

RIVISTA DI

DIRITTI COMPARATI

David Bilchitz
Beyond a Corporate Responsibility to Respect? The Case for Positive Obligations of Corporations to Fulfill Fundamental Rights

2.1. The Preconditions of Autonomy

The claim that negative obligations flow from a concern to protect the
autonomy of individuals fails to engage with the preconditions for individuals to
be able to exercise their autonomy. For example, were an individual not provided
with a basic amount of food as a child, she would die and never develop into an
adult capable of exercising their autonomy. That same child may have been
provided with enough food to survive but grew up in a state of constant
malnourishment. That situation, in turn, may have compromised her mental
development, thus impairing her ability to exercise her autonomy for the rest of
her life. Consequently, if we value autonomy, we must value the conditions
necessary for the development of those capacities which are central to the exercise
of autonomy — I term these ‘developmental conditions’. A similar point can also
be made about individuals who are already fully developed: they need certain
conditions to obtain that enable them to continue to exercise their autonomy.
These conditions do not just involve freedom from coercion but also, as biological
beings, having the necessary resources to be able to exercise their freedom. If
individuals are so hungry that they are too weak to move around, then they lack
certain necessary conditions for the exercise of their autonomy.” Thus, if we value
autonomy, then we must also value what I term the ‘maintenance conditions’ for
autonomy: the necessary conditions for individuals to continue to exercise their
autonomy” .

Developmental and maintenance conditions thus require certain resources
to be provided and active steps taken to enable individuals to exercise their
autonomy”*. The justification for the NO Model discussed above, however, could
be taken to suggest that state should bear the obligation for ensuring these
conditions are met. Non-state actors, on the other hand, should be left alone to
exercise their autonomy as they see fit and not be saddled with positive
obligations. There are three important responses to this argument.

22 See J. Raz, op. cit. at p. 156 and 205. There are of course complexities in working out
exactly what is required to meet this standard but, at this point, in the argument it is not necessary
to clarify that.

3 7, Nedelsky, Reconceiving Rights as Relationships, in Review of Constitutional Studies,
vol. 1,1993, p. 126, p. 8.

24 J. Rawls, op. cit., p. 326 distinguishes between liberty and the worthy of liberty and
recognizes the need to guarantee certain all-purpose means to advance our ends.
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2.1.1. Acquiring Resources

First, it could be argued that the state must find resources to meet its
positive obligations to address the developmental and maintenance conditions for
the autonomy of its people. Those resources are not magically obtained but rather
come, largely, from taxation upon private individuals and corporations. As such,
effectively the obligations of the state translate into obligations upon non-state
actors to contribute towards ensuring the developmental and maintenance
conditions of autonomy obtain for all individuals. This point in itself provides a
response to a pure libertarian philosophy that focuses on autonomy without
recognising that this very value requires limits to be placed on it through the
assumption of obligations by non-state actors”. Yet, this argument is limited
because it addresses the obligations of non-state actors to fund the state’s
realisation of its own obligations rather than providing a case for the direct
imposition of positive obligations on non-state actors themselves.

212 The State-Corporate Nexus

A second response builds on the latter point to recognise more generally the
manner in which the state’s own capacity to meet its positive obligations cannot
be separated entirely from the actions of non-state actors. The private sector may,
for instance, head-hunt senior capable professionals in the public sector and may
thus affect the ability to recruit and retain capable officials through offering them,
for instance, better salaries. Moreover, the ability to provide life-saving health-
care may be undermined by the high pricing of drugs such as Herceptin or
machinery such as ventilators. At both a domestic level and internationally, there
is an intertwining of state and private sector control over the vital resources
necessary to realise rights.” Consequently, state capacity to meet its obligations
cannot be considered wholly independently of private sector capacity®.

? See, for instance, G. Cohen, Self-ownership, Freedom and Equality, Cambridge, 1995, p.
236-238.

26 For instance, the relationship between public and private provision of health-care arose
in the Supreme Court of Canada, 09 June 2005, case 29272, Chaoulli v Quebec (Attorney General)
[2005] 1 SCR 791: see J. King, Constitutional Rights and Social Welfare: a Comment on the
Canadian Chaoulli Health Care Decision, in Modern Law Review, vol. 69, 2006, p. 631-643 at p.
637.

27 Mass privatization, for instance, in post-communist societies led to a decline in state
capacity: see L. King and P. Hamm, Privatisation and State Capacity in Post-Communist Society,
William Davidson Institute Working Paper no. 806, 2005,
https://deepblue.lib.umich.edu/bitstream/handle/2027.42/40192/wp806.pdf, p. 27.
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Consequently, the private sector may have positive obligations to assist the state
to contribute towards the realisation of rights given that its very operation affects
the state’s own capacity to meet its own obligations. The inability strictly to
separate the state and private sectors thus undermines restricting the latter’s
obligations only to those of a negative character.

Similarly, we can challenge the NO model’s assumption about the state
always being capable alone of meeting its obligations to ensure the developmental
and maintenance conditions for autonomy are realised. There are indeed many
circumstances where the state lacks the capacity to do so. Such a situation can
arise in countries where the state lacks the budgetary means or administrative
capacity successfully to ensure these conditions are met. In yet other states, there
may be the capacity but unwillingness to meet its obligations in this regard on
behalf of the leaders. In these situations, there is no sense in allocating obligations
to an entity that cannot meet them. It will thus be necessary then to consider
enhanced positive obligations for non-state actors in such situations who do have
the capacity to help ensure these conditions are met. Whilst it would be important
to develop the capacities of the state — where that is possible — it would not be
permissible to leave people in desperate circumstances during this process.

2.2. Rejecting extreme individualism

The NO model’s autonomy rationale also gives expression to a very strong
form of individualism which fails adequately to give expression to the social
dimension of human beings®. It suggests individuals are essentially ‘islands unto
themselves’, who each restlessly pursue their own goods without a care or concern
for others. There are a number of fundamental objections to such an approach.

First, this approach does not give expression to the reality of human lives.
If I do what I want with no care or duty for others, others will treat me similarly.
Given the fact that we are vulnerable creatures, in order to be fully functioning
autonomous beings, we are often dependent on others for assistance: for example,
we all have times when we become ill and need care. Indeed, this point is made
by Kant in his famous argument for positive moral obligations: since an individual
might need help, at times, she cannot in fact ‘will’ a situation where everyone

operates on a universal principle that ‘no one has an obligation to help another’”.

8 R. West, Re-Imagining Justice: Progressive Interpretations of Formal Equality, Rights
and the Rule of Law, Aldershot, 2003 at p. 86 argues it rests on a false conception of our nature.

2 1. Kant, Groundwork for the Metaphysic of Morals, ed. ]J. Bennett, 2017, available at
www.earlymoderntexts.com at p. 25 and see B. Herman, The Practice of Moral Judgment,
Cambridge, 1993, p. 55.
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Given our own vulnerabilities and social natures render us, at times, in need of
assistance, we cannot consistently defend a society in which no positive
obligations of assistance exist. If that is so, then we must recognise the existence
of certain positive obligations of each individual — and, by extension, of other
non-state actors.

Secondly, there is a real question as to the desirability of a society outlined
by the libertarian vision of rugged individualists exercising their autonomy
without concern for others. A ‘pure’ NO model suggests the relations between
individuals in society are simply the ‘cold’ ones of non-interference. Such a society
is one where the bonds between individuals are weak and it is likely to contain a
degree of heartlessness towards the suffering of others®. On the other hand, a
society where individuals have obligations towards one another actively to care
for each other’s well-being is one where there is a sense of responsibility towards
the other and the bonds of connectedness are stronger’’. In such a society,
individuals do not need to give up their autonomy but they recognise that the
welfare of others is something they need actively to be concerned about and
contribute towards. Such a view gives better expression to the social dimension
of human beings™.

2.3. The Incomplete and Harmtul Effects of a pure NO model

The allocation of only negative obligations to non-state actors can also
potentially undermine the achievement of the developmental and maintenance
conditions of autonomy. Consider a supermarket chain heavily invested in a poor
country such as Bangladesh which decides that it wishes scrupulously to avoid
harming fundamental rights. Given the poor state of buildings in Bangladesh and
high rate of child labour, the chain decides that the best option is to leave
Bangladesh. Pulling out of the country will leave thousands of people without a
job and unable to secure for themselves their basic means of subsistence which

7. Nedelsky op. cit., p. 17.

’! There is both a sociological and normative dimension to these ideas: sociologically, see
R. Putnam, Bowling Alone: The Collapse and Revival of American Community, New York, 2000,
p. 287-295 who outlines the benefits of social capital and provides empirical evidence of the
negative effects associated with loosening bonds between people in the United States; normatively,
see authors in diverse traditions such as M. Pally, Commonwealth and Covenant, Michigan, 2016
at p. 289-290; K. Gyekye, Tradition and Modernity: Philosophical Reflections on the African
Experience, New York, 1997 at p.65-66; and T. Metz, Ubuntu as a Moral Theory and Human
Rights in South Africa, in African Human Rights Law Journal,vol. 11,2011, p. 532-559, at p. 550-
551.

2 R. West, op. cit., p. 86.

ISSN 2532-6619 -237- Special Issue 1X-2 (2026)



RIVISTA DI

DIRITTI COMPARATI

David Bilchitz
Beyond a Corporate Responsibility to Respect? The Case for Positive Obligations of Corporations to Fulfill Fundamental Rights

the state cannot provide to all”’. If they only have negative obligations, the chain’s

decision to leave Bangladesh is rational — it can avoid any responsibility for harms
that may ensue.’® However, if it does so, it will seriously undermine the ability of
individuals to access their basic socio-economic rights. On the other hand, if we
recognise that the super-market also has positive obligations to contribute
towards the achievement of rights, then it would be obligated to remain in the
country, reduce the possibility of harming individuals as much as possible and
seek to improve the conditions of work for individuals there. This example can
help explain why an obligation to refrain from harming individuals is not
sufficient and can in fact undermine overall the realisation of rights if not
conjoined with, at least, certain positive obligations™.

2.4. Positive obligations vary in their effect on autonomy

The autonomy argument in favour of the NO model assumes that the
imposition of positive obligations would intrude impermissibly — and potentially
extensively - upon the autonomy of individuals. Yet, this assumption in itself
needs challenging: it suggests that the mere fact that some positive action is
required of an individual is automatically intrusive. Yet, even the duty to avoid
harming, at times, involves taking certain actions to avoid harming someone else*®.
If I do not want to harm someone through driving my car, I actively need to ensure
it has been properly serviced and I need to drive carefully and within the speed
limit. A corporation may be required to take positive steps such as through the
adoption of a non-discrimination policy, for instance, to avoid harming the

3 This is not simply a theoretical example and one I have come across in engaging with
businesses around their decision-making in this field.

** N.H. Hsieh, Does Global Business Have a Responsibility to Promote Just Institutions?,
in Business Ethics Quarterly, vol. 19, 2009, p. 251-273 at p. 264. This is a potential problem with
the Guiding Principles given its focus on negative obligations though its Commentary to GP 19
appears to recognize the need to exercise leverage in such circumstances: see S. Wood, 7he Case
for Leverage-Based Corporate Human Rights Responsibility, in Business Ethics Quarterly, vol. 22,
2012, p. 63-98, p.81.

» W. Cragg, Business and Human Rights: a Principle and Value-Based Analysis, in G.
Brenkert and T. Beauchamp (eds), The Oxford Handbook of Business Ethics, Oxford, 2010 at p.
290-91; and F. Wettstein, CSR and the Debate on Business and Human Rights: Bridging the Great
Divide, in Business Ethics Quarterly, vol. 22,2012, p. 739-770 at p. 756.

D. Arnold, The Human Rights Obligations of Multinational Corporations, in J.D. Smith
(ed), Normative Theory and Business Ethics, Lanham, 2009 at p. 65-66 and S. Wood, op. cit., p.
65.
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equality of its employees.”’ Positive actions may thus be required by a duty to
avoid harm (a negative obligation) and they may be quite extensive.

The fact that negative obligations can entail duties to act, in some sense,
blurs the line between positive and negative obligations and shows that the
negative/positive distinction does not overlap with the action/omission
distinction®®. As I utilise it in this article, therefore, negative obligations are those
which are aimed at avoiding harm to rights and positive obligations are focused
on active contributions to realising rights.

Importantly, positive obligations — as conceptualised in the last paragraph -
also vary in their level of intrusiveness into the lives of individuals. A positive
obligation can involve a corporation simply making an ordinary decision to source
supplies from the local community rather than a large multi-national as part of its
business operations. It could involve the regular obligation to pay tax. More
intrusively, it could require leveraging their influence to advance rights” or ear-
marking a percentage of its net profits towards the realisation of fundamental
rights. Indeed, there is a live debate amongst philosophers about the nature and
extent of positive obligations. Some, such as Peter Singer, argue that they involve
significant sacrifice on the part of individuals® whereas others recognise those
obligations exist but develop principles that more sharply seek to delineate their
limits within manageable bounds*'.

None of the arguments I have provided suggest that individuals or non-state
actors must sacrifice their autonomy entirely in the service of others. Indeed, the
greater the importance of autonomy to the agent in question, the more likely it
will be to reduce the degree of intrusiveness of any positive obligations. The value
of autonomy may affect the extent of positive obligations but fails to provide a
reason against non-state actors having positive obligations rour court.

2.5, Corporations are not exceptional structures

7 Human Rights Council, ‘Protect, Respect and Remedy: a Framework for Business and
Human Rights’ A/HRC(/8/5 (2008) available at https://media.business-
humanrights.org/media/documents/files/reports-and-materials/Ruggie-report-7-Apr-2008.pdf,
para 55.

% S. Wood, op. cit., p.65.

% See Ibid.,, p. 76.

4P, Singer, Famine, Atfluence and Morality, in Philosophy and Public Affairs, vol. 1, 1972,
p. 229-243 at p. 238.

# See, for instance, L. Murphy, Moral Demands in Non-ideal Theory, Oxford, 2000 and
G. Cullity, The Moral Demands of Affluence, Oxford, 2004.
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Moreover, excluding corporations from the ambit of having positive
obligations would render them highly exceptional entities*’. Both Kantian and
utilitarian ethical theories recognise that individuals have, at least, some positive
moral obligations: if this is so for individuals, it is hard to see why corporations —
which are structures behind which lie conglomerations of individuals — should be
exempted. In fact, there is a powerful case to impose stronger positive obligations
on corporations than on individuals given that the structure actually involves
multiple individuals in corporate activities and facilitates the wielding of
significant economic power®. The way in which these considerations condition
the obligations of corporations will be explored further below.

2.6. The Positive Consequences of Recognising Positive Obligations

A final argument against the NO model considers the beneficial
consequences of recognising that corporations have positive obligations. In the
modern world, corporations are a central prong of the economy. They create and
accumulate large amounts of social wealth and play a key role in the well-being of
many individuals who are reliant on them for employment. In short, corporations
have the potential as well as the power to make a major positive impact on the
advancement of fundamental rights. It is thus disappointing and inaccurate to see
the Working Group on Business and Human Rights making a statement that ‘the
most significant contribution most business enterprises can make towards
sustainable development is to prevent and address adverse impacts on human
rights through effective human rights due diligence’. Corporate capacity for the
realisation of rights extends way beyond preventing harm to those rights.
Moreover, as was discussed above, many states are also unable fully to achieve the
realisation of fundamental rights and corporate activity, at times, can interfere
with the state’s ability to do so. As a result, in the struggle to advance rights, it
would seem self-defeating simply to exclude such major economic actors from

2 This argument and the next were initially written up in D. Bilchitz, Corporate Obligations
and a Business and Human Rights Treaty: a Constitutional Law Model?, in S. Deva and D. Bilchitz
(eds), Building a Treaty on Business and Human Rights: Context and Contours, Cambridge, 2017,
p. 202-206.

# See also D. Bilchitz, A Chasm Between “Is” and “Ought”? A Critique of the Normative
Foundations of the SRSG'’s Framework and the Guiding Principles, in S. Deva and D. Bilchitz
(eds), Human Rights Obligations of Business: Beyond the Corporate Responsibility to Respect?,
Cambridge, 2013, p. 130-132.

# Working Group on Business and Human Rights on Corporate Human Rights Due
Diligence, Report A/73/163, 2018, available at documents-dds-ny.un.org. para 18.
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having any obligations positively to contribute towards their advancement®,
Recognising the beneficial consequences of imposing some positive obligations
upon corporations, once again, does not imply that they have unlimited
obligations to address the lack of fundamental rights experienced by so many in
the world*. The useful question is thus not whether corporations have such
obligations but rather how to determine their nature and extent which I consider
in the next segment of this chapter.

2.7, Conclusion of this section

In this section, I have offered several arguments as to why the main
philosophical/legal objection to corporations having positive obligation is
unpersuasive. In the course of doing so, I also sought to offer reasons for why
corporations should be regarded as having positive obligations. The section also
recognised that such obligations could not be unlimited and reasonable limits
needed to be placed thereon. Some have objected to positive obligations on the
basis of the difficulties of determining their content”. Once we recognise
corporations have positive obligations, how then do we determine their
substantive content and limits? That is the task for the next section.

3. Determining the Substantive Content of Corporate Obligations

In my recent book, I have defended a multi-factoral approach towards
determining the substantive content of the obligations of corporations. In this
section, I provide a brief justification for that approach and then turn to
demonstrating how it provides a compelling analytical framework for determining
the positive obligations of corporations.

® See F. Wettstein, op. cit., p. 759.

4 Thid, p. 754-55.

47 See, the minority judgment in Constitutional Court of South Africa, 11 May 2017, CCT
50/16 Daniels v Scribante [2017] ZACC 13; 2017 (4) SA 341 (CC); 2017 (8) BCLR 949 (CC), para
171.
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3.1. The Multifactoral Approach — Brief Justification™

A multi-factoral approach means that there is no single criterion on the basis
of which to reach a legal conclusion. In the context of this article, that would
mean, there is no one factor that alone determines the obligations of corporations.
Instead, such a determination is a function of multiple considerations. Decision-
makers identify features of a situation that are relevant to specifying an obligation
— where none are determinative — and then utilize a decision-procedure such as
‘balancing’ to arrive at a conclusion. This approach can, of course, result over
time in context-sensitive rules: it becomes known in a legal system, for instance,
that where there is a particular constellation of factors, then particular obligations
flow.

3.1.1. Normative Complexity

In general, multi-factoral approaches are adopted where there is normative
complexity. This means that there is no one reason which can alone justifiably
determine the legal position in the context — surrounding, for instance,
obligations or remedies - where other reasons operate too. It is potentially also
possible that two legal principles both with normative weight conflict and the
question arises as to how to resolve this conflict. A multi-factoral approach
identifies the relevant (and, sometimes, conflicting) normative principles that
apply to the situation. To arrive at a concrete outcome, it is necessary to have a
substantive method of evaluating the weight to be accorded to these factors vis-
a-vis one another plus a decision-procedure.

The argument for a multi-factoral approach is that it is capable of capturing
the normative complexity involved where alternatives cannot do so. Attempts to
establish hard rules before balancing a range of factors would fail to be sufficiently
sensitive to the nature of the corporation and the competing normative
considerations involved in determining its obligations. Clarity can only be attained
at the cost of sacrificing complexity and, as a result, fairness.

3.12. Incrementalism: One Case at a Time
Another argument for a multi-factoral approach can also be a certain

caution around decision-making. It could well be argued that, in complex and
changing circumstances, decision-makers may not know in advance the full

* Further detail of this approach can be found in my book D. Bilchitz, Fundamental Rights
and Legal Obligations, cit., chapters 6-8 (upon which these sections are based).
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consequences of laying down firm rules®”. To avoid deleterious consequences, as
a result, they outline the principles that influenced their decision-making and how
they are balanced in a particular context. That, then, allows for a different result
to be reached in a different context where the weighting of principles is different.

It is fair to say that, unfortunately, and despite their power, the discourse
surrounding corporate obligations in relation to fundamental rights is in its
infancy. Consequently, adopting blanket rule-based approaches to determining
those obligations is not only normatively problematic but also unwise. Instead of
jumping in and fearlessly creating legal rules which may not be optimal, a multi-
factoral approach allows decision-makers to have reference to a range of factors
which help them reach decisions in particular contexts without making
precedential determinations they may regret. Doing so, also allows decision-
makers to modify the rules and outcomes in these cases over time should
alternatives be seen better to address the normative conflicts. A certain flexibility
is thus intrinsic to the multi-factoral approach, allowing decision-makers to
depart from prior holdings in circumstances that warrant it. Such flexibility is
particularly defensible in the context of a cutting-edge area of law where matters
are still unfolding™.

3.1.3. Context sensitivity

Multi-factoral approaches also have the great benefit that they identify a
range of factors that may have differing degrees of relevance in differing
circumstances. They thus determine obligations in a way that is particularly
sensitive to specific contexts’'. This is particularly important in relation to entities
and domains where there is a high degree of variation in the circumstances of
specific cases™.

4 C. Sunstein, Foreword: Leaving Things Undecided, in Harvard Law Review, vol. 110,
1996, p. 4-101 at p.18 argues for narrower, ‘minimalist’ decisions to be made by judges to avoid
‘the costs of mistaken judgments as they affect the social and legal system as a whole’. I do not
endorse ‘minimalism’ as he articulates it but rather make the argument for why uncertainty and
complexity provide support for a multi-factoral approach to legal decision-making.

07, King, Judging Social Rights, Cambridge, 2012, p. 264 makes the case for flexibility in
the context of a similar area of unfolding norms, namely, social rights adjudication.

>t See T. Roux, Principle and Pragmatism on the Constitutional Court of South Africa, in
International Journal of Constitutional Law, vol. 7, 2009, p. 106-138 at p.133-136 who provides a
justification for the use of this legal method by the Constitutional Court of South Africa that is
more political in nature: allowing the court the flexibility to navigate the tension between legal
principle and building its own institutional security.

2. Cragg, op. cit., p. 290-292.
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Corporations have a range of differing impacts on fundamental rights and
those effects can vary depending on the specific situation of individuals and the
communities in which they live. Moreover, corporations themselves differ
significantly — ranging from small operations to large multi-nationals — and
operate within multiple differing domains — for instance, jewellery companies,
publishing houses, pharmaceutical companies and many others. It is entirely
conceivable — and likely — that the obligations of corporations in these spheres
will vary in relation to a range of factors such as the function of the corporation
within that domain. A multi-factoral approach identifies the factors that apply
but allows for the implications thereof to vary with the nature of the specific agent
and the context in which they operate.

3.14. The Dominant Approach in Multiple Jurisdictions

My recent book also engages qualitatively with a range of different cases in
jurisdictions across the world that deal with the obligations of non-state actors (as
well as approaches in international law). Whilst there appear to be different
models at play, what emerges fascinatingly is a convergence across the various
jurisdictions in addressing the ‘substantive content’ question: what are the
obligations of non-state actors with respect to fundamental rights? The cases
analysed exhibit a similar pattern. The book attempts to systematize what emerges
from these judgments into an analytical framework for determining the
obligations of non-state actors — the very ‘multi-factoral approach’ that I have
outlined and provided justification for. At the outset, it should be recognised that
the convergence of the cases I analyse across multiple jurisdictions provides
strong support in favour of the multi-factoral approach.

These are just four reasons why the multi-factoral approach I outline is well-
suited to determining corporate obligations in relation to fundamental rights. The
framework provides a structured mode of reasoning to reach conclusions about
the substantive content of corporate obligations. The question then is how the
approach applies in the case of positive obligations. Indeed, the same
justifications apply in this context: there is indeed much normative complexity,
the need for contextual sensitivity and incrementalism in developing our
understanding of these obligations”. The starting point then is to identify the
relevant normative factors in determining these obligations and understand how

> See also S. Wood, op. cit., p. 88 and B. Meyersfeld, The South African Constitution and
the Human Rights Obligations of Juristic Persons, in South African Law Journal, vol. 137, 2020,
p. 439-478 at p. 446-448 who adopt a similar multi-factoral approach: the approach I propose
would, to an extent, encompass their slightly different taxonomy of factors.
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they condition such obligations. A crucial question will also be how to reach a
final conclusion about the content of these positive obligations. These questions
will be addressed in this section and I will illustrate the application of the multi-
factoral model through considering the obligations of pharmaceutical companies
to provide life-saving medicines at an affordable rate.

3.2. Beneficiary-orientated Factors

Beneficiary-orientated factors refer to those which relate to the holder or
subject of a right. Three factors are relevant here: identifying the interests affected
and their urgency; examining the vulnerability of the individual; and, finally,
understanding the impact of an infringement of fundamental rights on the
individual. These considerations are, however, not sufficient to reach conclusions
about the final obligations of particular agents: for that, agent-relative factors will
need to be considered as well.

321 Interests

The starting point for a determination of obligations must be the individual
interests of individuals. An articulation of these interests helps to determine what
positive actions are required to ensure they are met. The interests underlying
rights can broadly be divided into two main dimensions: freedom and resources.
In relation to freedom, individuals need to be provided with the development and
maintenance conditions for the exercise of autonomy. Moreover, many freedoms
are facilitated through the existence of social institutions. The media, for instance,
plays an important role in enabling individuals to become informed and engage
with others: it is arguable that it has become a significant institution for rendering
freedom of expression meaningful. There can of course be media that is owned
or operated by the state or private sector: the allocation of positive obligations, in
this context, thus does not follow immediately from an analysis of the interests of
individuals. Nevertheless, what the example indicates is that to enable individuals
to exercise freedom effectively requires the existence of positive obligations upon
various non-state actors. Resource rights, similarly, may involve both negative and
positive obligations: the interest in housing, for instance, may require that an
individual is not evicted from the place where they live; in some cases, it could
require that the individual is actually provided with a home. It is thus important
to have an understanding of the obligations necessary to realise a right before it is
possible fully to determine the allocation of those obligations.
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In allocating obligations, the interests of an individual can be realized to a
greater or lesser degree. Some forms of failure to realise interests have a strong
‘urgency’ in that they threaten the very survival of the individuals; others are not
as urgent but nevertheless can hamper individuals in the realization of their
purposes. Once again, the greater the urgency of the need to realise an interest,
the stronger will be the case for a positive obligation to be imposed upon an agent
capable of realizing the interest”. Consider, for instance, the example of
Herceptin and the position of women with breast-cancer unable to access such
medicines. The interest at stake is their very survival as well as avoiding the
suffering and decline attendant on a death by cancer. Herceptin is a treatment
that can effectively remove this serious threat to their lives and well-being: they
are thus in an urgent situation where they need the drug without having the ability
to acquire it themselves. There is thus already a prima facie strength to any claim
that the corporation has positive obligations to make the treatment available
either for free or at an affordable rate. Determining which of these options is
adopted will require reference to agent-relative factors.

322 Vulnerability

A right gives expression foundationally to a relationship between rights-
holders who have potential vulnerabilities and other agents who have the power
to take advantage of them”. Vulnerability thus requires that we pay attention to
any exercise of power by an agent in relation to the fundamental interests of others
and to the justifications for such an exercise.

In determining their obligations, it will be necessary to examine individual
particular vulnerabilities in the concrete context that is being considered. We can
also develop a principle in relation to positive obligations: the greater the
vulnerability to an omission by a corporation, the greater will be the justification
for imposing a positive obligation to address that vulnerability. Returning to the
Herceptin example, poor women are extremely vulnerable to the pricing of the
drug by the corporation. They lack the purchasing power to fund the drug
themselves; and, often by virtue of being ill, are disempowered in their ability to
organise politically to lobby for its provision in the public sector. Given their high

**S. Wood, op. cit., p. 79 and 87 also recognizes the relevance of urgency to certain positive
obligations.

> A. Grear, Redirecting Human Rights: Facing the Challenge of Corporate Legal Humanity,
Basingstoke, 2010, p. 156-161 argues that fundamental rights presuppose the existence of a
vulnerable living body and at the core of international human rights protection lies the goal of
protecting human embodied vulnerability.
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degree of vulnerability to corporate power in these circumstances, there is a
strong prima facie case for imposing a positive obligation on the corporation to
ensure the drug is accessible to them.

3.2.3. Impact

In deciding on the allocation of obligations, we will need to consider also
concretely the impact upon the interests of individuals of a lack of action by a
corporation. That requires a contextual determination, drawing on the other two
beneficiary-related factors. As we saw, it is important to recognize that the nature
of the agent may affect their impact upon a beneficiary. Given the role
corporations play, for instance, in the lives of employees, their withdrawal of
benefits for punitive reasons (for instance) may have a more significant impact on
the life of an employee than if the state changes the terms of its unemployment
benefits scheme. Relational factors may thus reduce or exacerbate impact®®. Once
again we can develop a prima facie principle: the greater the degree of impact on
an individuals’ interests, the greater will be the case for and extent of positive
obligations of a corporation. The impact of the excessive pricing of drugs such as
Herceptin leads to the preventable deaths of thousands of women — that affects
multiple issues in their lives including life, health, the ability to earn a livelihood
and family life. Excessive pricing also exacerbates global inequality between those
who can afford these drugs and those who cannot.

3.3. Agent-relative Factors

The principles discussed thus far flow from factors relating to the rights-
holder or beneficiary and create a prima facie case for the imposition of
obligations on agents that can have an impact on the right. They are not sufficient,
however, to determine the nature and extent of those obligations. In determining
the allocation and nature of the obligations of particular entities, we need to
consider a series of factors that is connected with the agents themselves — what I
term ‘agent-relative factors’. I focus here on four critical agent-relative factors:
capacity, function, autonomy and other actors. Certain agent-relative factors will
count in favour of stronger positive obligations whilst others argue for limiting
the extent of these obligations.

T, Metz, op. cit., p. 538 provides a reason why this is so: individuals in corporations often
identify with the corporation they work for and conceive of themselves as part of a collective
enterprise.
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33.1 Capacity

A central factor in determining corporate obligations is their capacity to
impact on rights — in the context of positive obligations, that involves considering
their capacity to help realise fundamental rights. This capacity must be considered
in light of the context in which the corporation operates and any special or general
relationships it has. In the context of positive obligations, I argue that we should
understand that capacity to assist in the realization of rights creates simply a prima
facie obligation to contribute towards the realization of rights’’. Capacity becomes
also a necessary condition for determining whether corporations have a positive
obligation in a particular circumstance. It is not, however, sufficient and the full
specification of corporate obligations will depend on the other factors discussed
below. A further principle can be drawn from the capacity criterion in relation to
positive obligations, namely that the greater the capacity, the stronger the
obligations. In relation to our Herceptin example, it is quite clear that Roche has
the capacity to provide Herceptin to women who need it — it is also clear that it is
a powerful and profitable global multi-national company and so potentially has
stronger obligations in this regard.

3.3.2  Function

A second important factor in determining obligations is the function of the
entity under consideration. Function involves two components: the first concerns
the general role of an entity such as the corporation: in my book, I articulate a
conception of the corporation that involves understanding it as an entity designed
to create social benefits through harnessing the power of individual self-seeking
behaviours™. The second component involves considering the specific role of a
particular corporation within a society which enables it to affect fundamental
rights in specific ways. The manner in which the specific function of a corporation
increases its power to impact on individual rights will affect the extent of their
obligations. This can arise because such a specific function creates a responsibility
flowing from the special relationship it creates between the corporation and the
rights-holder(s)”. It also could arise because it makes sense to connect

7 F. Wettstein, op. cit., at p. 758.

*8 See chapter 1 of D. Bilchitz Fundamental Rights and the Legal Obligations of Business,
cit.

> See S. Wood, op. cit., p. 82-83.
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responsibility to the activities of the company and their relationship with any
threat to the fundamental interests of individuals®.

Consider, for instance, Roche, the manufacturer of the medicine Herceptin.
Apart from its being constituted as a corporation and thus being designed to
achieved social benefits more generally, it also operates within the pharmaceutical
sector which produces goods that relate to the fundamental well-being of
individuals. If the drug remains under patent, it is the sole producer thereof and
thus can effectively determine whether a woman with breast cancer lives or dies.
These features of a corporation and its role are of great importance in determining
obligations. They both clearly are relevant to and create a relationship with the
individuals who require the drug.

We might thus develop the principle that a corporation with a function in a
specific area that creates a relationship with individuals and thus gives it the
capacity to have a positive impact on fundamental rights will have prima facie
obligations to assist in the realization of those rights. Its function does not
necessarily impose an exclusive obligation to do so — but, the greater its control
over an area that affects fundamental rights, the greater will be its obligations in
this regard. Thus, a pharmaceutical company such as Roche has a very specific
ability to help contribute towards improving the health and survival of women
suffering from breast cancer. Its obligations in this area can also be justified by
virtue of the fact that its shareholders specifically decided to operate within a
sphere of activity which relates to the most fundamental interests of individuals
and, as a result, must expect to shoulder greater societal obligations. Indeed,
arguably, those developing businesses in these areas expect greater rewards as a
result of recognizing that people need the drugs they produce and that
governments have a duty to ensure they are provided to individuals. Where a
company like Roche has a patent, granting it sole rights to manufacture particular
drugs, its obligations will be much more extensive in order to ensure it does not
price the drugs out of reach of any person (and potentially adopts a differential
pricing model within or between societies).

Functional differentiation is extremely useful in helping to identify a sphere
in which corporations can have a strong impact and utilizing their expertise to
advance rights in that area. We can thus develop the principle that if corporations
have a specific social function, and there is a need within the sphere in which they
operate, they will have positive obligations to contribute towards the

6 Ihid., p. 83.
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advancement of fundamental rights primarily within that sphere®’. Where there is
no specific function performed by a corporation that relates to fundamental
rights, then it will only have the more limited general obligations that all
companies share to advance those rights. The exact contribution it is required to
make will need to be determined by a co-ordinating agency.

3.3.3. Autonomy

Autonomy can be understood to involve two components, namely, dignity
and freedom. In the context of positive obligations, these interests too, of course,
have primary application in relation to natural persons. As a result of the
relationship between the corporation and individuals (which I consider and
articulate through the supervenience relationship in my book), the former agent
retains some interest in autonomy though the interest is less significant in
comparison with natural persons. Consequently, the autonomy of natural persons
would be a strong reason to reduce the extent of their positive obligations; for a
corporation, it remains a reason but is less weighty. Indeed, given the social
dimension of a corporation I alluded to above®, part of its very purpose involves
advancing social goods, the most important of which are the fundamental rights
of individuals. Nevertheless, corporations, as has been argued, also have an
individual dimension and their achievement of social benefits is usually seen to be
a result of harnessing the self-interest of individuals underlying the formation and
operation of the corporation. In determining obligations, the notion of
‘autonomy’ embraces this individual dimension of the corporation and requires
that a space is left for the corporation to fulfil the economic goals of the
individuals who set it up and its very raison d’étre®. Consequently, the positive
obligations of the corporation cannot be so extensive as to render it a wholly
‘public’ entity (unless that is the voluntary will of the corporation’s stakeholders)
and thus reduce it to a loss-making entity.

Positive obligations, however, vary in intensity and do not automatically
lead to corporations becoming simply loss-making entities. They can include
general duties simply to consider the potential positive impact the corporations
can have on fundamental rights through its activities and integrate these

¢! Tt should be evident though that the specific function and its relationship with rights-
holders is only one factor in determining obligations and not determinative contra S. Wood, op.
at., p. 92.

©2 T elaborate upon this notion of the social dimension of the corporation in Chapter 1 of
D. Bilchitz Fundamental Rights and Legal Obligations, cit..

®W. Cragg, op. cit., p. 287.
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considerations into its operations and planning. They can involve a duty to utilise
their power and influence to advance rights through economic pressure and
leverage®. They can also, of course, entail duties for the provision of specific
goods. The autonomy dimension suggests a principle that the greater the impact
on corporate autonomy, the greater the justification will be for reducing the
extent of positive obligations; the lesser the impact, the less weighty will be
reasons for reducing positive obligations. There can thus be little objection to
positive obligations which have very limited costs — for instance, tailoring a
corporation’s work to have the most beneficial impact on rights or developing
policies for the advancement of rights in the work-place. As we move into more
specific and intrusive duties, the countervailing considerations raised by the
‘autonomy factor’ become stronger. In this regard, it will be important to
distinguish between a restriction on the autonomy of the corporation and the
complete obliteration thereof. That distinction also, importantly, in an economic
sense, gives rise to a recognition that it will often be permissible to impose positive
obligations that reduce the profits of such an entity — even significantly,
depending on the urgency of the interests at stake if fundamental rights are not
realised — but that such obligations, in general, should avoid rendering the
corporation a loss-making entity”. Fundamental rights may require a significant
social contribution from corporations but must still respect their ability to pursue
their economic goals.

Returning to our example of Roche, it is clear that this entity was created to
advance the economic goals of its shareholders and to make money from its
activities. If we were to ignore such a goal, and require it to provide all its drugs
for free all around the world, that would nationalise the entity and render it wholly
public in nature. There may be a good case for doing so in certain spheres such
as health-care which touch upon the most fundamental interests of individuals.
Nevertheless, it is important to recognise that such an approach effectively does
away with the notion of the private corporation we are dealing with in this article
and effectively renders it a part of the state. If a decision is made to retain the
corporate form in a sector, then it is necessary to allow some space for the
advancement of the economic interests of the individuals underlying the
corporation.

There is indeed also an argument to be made that allowing private sector
involvement in the pharmaceutical sphere can have social benefits: with the hope

%S, Wood, op. cit., p. 72-92 develops an account of the foundations and extent of such
responsibility.

© S. Wood, op. cit., p. 92 also recognizes this restriction at least in relation to leverage-
based responsibility.
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of profit-making, large amounts of private resources, for instance, could be
marshalled in the service of developing new medicines that could actually benefit
everyone. That is no doubt part of the reason underlying the patent system: the
challenge is trying to ensure an alignment of such profit-making with the objective
of ensuring everyone can access the medicines developed through the private-
sector. This approach seeks to reward research and development expenditure,
but also leads to the charging of exorbitant prices and placing drugs out of reach
of those who are worst off — such as poor women in the case of Herceptin. The
social benefits of such a system are thereby reduced and produce an obscene
situation where individuals are dying where there are treatments available.

3.34. The Role of Other Actors

Given that positive obligations require active steps to be taken to realise
fundamental rights, it is clear that, in many contexts, there will be multiple actors
who can perform them. This raises issues about how we conceive of the
obligations of various actors in relation to one another as well as practical issues
of co-ordination.

Ultimately, an equitable approach would suggest that such obligations be
shared — yet, it would be unfair to impose the same obligations on corporations
with differential capacities. Thus, the size and capacity of corporations in relation
to one another will be important which can be the basis of a presumptive
principle: the greater the size and capacity, the greater the obligations. Their
respective functions will also be relevant as has already been discussed.

The fact that there are multiple actors in a context with the capacity to assist
can help render the burden on any particular corporation manageable and still
enable it to achieve its economic goals®. In the context of our example relating to
Herceptin, it is quite clear that there may be a few drug companies offering similar
drugs. The burden of provision will thus need to be split between them according
to their capacity. The difficulty of exactly calibrating these issues may lead to a
need for simplification in the law: in India, for instance, a novel approach has
been adopted to solve this problem through the legislature imposing a blanket
obligation upon large corporations to contribute a set percentage of net profits as
a broad measure of their positive obligations.

¢ K. Goodpaster, Corporate Responsibility and its Constituents, in G. Brenkert and T.
Beauchamp (eds), The Oxford Handbook of Business Ethics, Oxford, 2010, p. 147 recognises
that even if a company ‘does not have a categorical responsibility, a responsibility to resolve the
moral challenge on its own, it can still have a qualified responsibility to make an effort — or to
participate in the efforts of others in seeking a collaborative resolution’.
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One major practical difficulty where multiple actors have positive
obligations is the problem of co-ordination. Consider, for instance, a situation
where both Roche and another pharmaceutical company — Glaxo Smith-Kline —
produce a drug like Herceptin that can be used to treat breast cancer. If the
positive obligations are shared, a range of inefficiencies could arise without co-
ordination: competition could mean, for instance, they each produce more drugs
than are needed, vying for lucrative contracts. Instead, it would be sensible for
each company to be responsible for providing half the required amount of the
drug to each hospital or, possibly, dividing the provision amongst them to half
the hospitals in a country.

What this example demonstrates is that, where there are multiple actors
who have positive obligations, there is a need for co-ordination to achieve
optimum results for realising rights. Practically, this would entail there being a
co-ordinating body. The state — whose very function it is to be impartial and act
in the public interest - would usually be best placed to perform this function and
would need to establish specific co-ordinating agencies for this purpose®. Where
the state is dysfunctional or incapable of performing this role, there would be a
positive obligation on corporations to establish such a co-ordinating body to
ensure their active contributions are efficient and help to realise the fundamental
rights of individuals.

3.4. The Process of Reaching Final Determinations

I have outlined above the central factors and their implications for
determining the positive obligations of corporations. Given that some of these
factors pull in opposing directions, how are to arrive at a final assessment thereof?
In relation to the Herceptin example, how can we determine what the final
obligations of Roche are?

34.1. The Limits of the Proportionality Enquiry and Positive
Obligations

In my book I argue that, in the context of negative obligations, the
proportionality enquiry could assist in providing a structured reasoning process
to arrive at final obligations. Unfortunately, there are some conceptual difficulties
with applying proportionality in the context of positive obligations: the main

67 T discuss the example of India below where such a governmental agency exists.
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problem is that we are concerned with an omission to act which renders
proportionality difficult to apply®®. The test was developed to evaluate a set of
concrete actions and whether they could be justified where they realise pressing
purposes but harm fundamental rights. Once concrete actions are in view, it is
possible to apply the various features of the test. Without this, the test becomes
vague and inchoate®.

Let us consider each aspect of the proportionality enquiry. Any
infringement of a right would emerge from a failure to act and so a duty of
justification would arise to justify such an omission. Assuming for purposes of
argument that some prima facie infringement of a positive obligation exists, the
first sub-enquiry is to determine whether there is a significant purpose for the
omission to act. Yet, this enquiry simply does not work well: with actions there is
usually a justification in mind for why an individual or entity behaves in the way
it does; in relation to omissions, individuals may simply lack a specific justification
for why they failed to act. It may just be, for instance, that Roche never considered
it had any duty to advance health-care in South Africa. If that is so, then the
proportionality enquiry cannot properly even get off the starting blocks: since
Roche lacks any good reason for not acting, the legitimate purpose test does not
appear to be met. There would be no justification for its actions and it would have
to realise the positive obligation to provide pharmaceuticals in South Africa to
the extent that lies within its capability. Yet, the very question that was being
asked is whether it has this positive obligation and the substantive content thereof.

There is also a significant problem in that when determining a purpose, it is
also important to examine which course of action must be taken. In the Roche
example, must the company simply supply Herceptin for free to the women who
cannot access it or would a significant discount on the drug to the public health-
care system be sufficient? Would Roche also be responsible for ensuring the
women are empowered with information about a healthy diet? Given that positive

¢ See R. Alexy, On Constitutional Rights to Protection, in Legisprudence, vol. 3, 2009, p.
1-17, p. 5 and M. Klatt, Positive Obligations Under the European Convention on Human Rights,
in Heidelberg Journal of International Law, vol. 71,2011, p. 691-718, p. 694-695 who recognize
this difficulty in the context of dealing with proportionality and a different type of positive
obligations on states to protect individuals against harms. See also S. Gardbaum, Positive and
Horizontal Rights: Proportionality’s Next Frontier or a Bridge too Far?, in V. Jackson and M.
Tushnet (eds), Proportionality: New Frontiers, New Challenges, Cambridge, 2017, p. 244 who
states that ‘proportionality is most essentially a condition for permitting limited exceptions to
negative duties’.

% T am not convinced Alexy and Klatt convincingly resolve the problems discussed in the
text in relation to wider positive obligations to fulfil and that even on their version, in real-life
contexts, proportionality helps provide much guidance for determining them.
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obligations can be realised in multiple ways it becomes difficult to identify the
exact action that is needed: in the absence of identifying the action, it then
becomes more difficult to engage in a determination of the specific purpose of
any inaction.

These problems also affect the application of the rest of the test. The
suitability test would only properly be capable of being applied if it were possible
to identify the exact omission to act and its relation to the purpose. The problem,
again, is it is not clear which omission is to be tested and, even if it were, omissions
could be justified on multiple grounds. In a similar vein, it would usually be very
difficult to determine that an omission was necessary for achieving a particular
purpose. There will always exist actions that could have taken place which would
have realised the corporate purpose (whatever that is) and had a lesser impact on
the right. The test will thus usually be failed but, that does not help in addressing
the central question which is to identify which of multiple alternative courses of
action should have been adopted by the corporation. Finally, at the balancing
stage, we would need to ask whether the failure to assist in the realisation of rights
— and the attendant harms thereon - would be justified by the benefits of the
omission in these circumstances. Given the lack of clarity involved in
understanding the purpose behind an omission, this stage of the proportionality
enquiry again appears difficult to render meaningful. The existence of other
actors who can help realise the right will also render it difficult to show, in many
instances, that the failure to act by a particular agent causes the harms to the
beneficiary. Consequently, its failure to act may often be proportional given the
fact that the harms may not necessarily arise due to possible intervention by other
parties.

3.4.2. A Multi-Pronged Test for Positive Obligations

As I argued in the last section, the proportionality enquiry is not well-suited
to determine what an agent must DO to advance fundamental rights rather than
what they must NOT DO. In this context, there is a central competing normative
tension: on the one hand, there is a serious need on the part of individuals for
positive action to be taken to realise their fundamental rights; on the other hand,
there is the legitimate desire of non-state actors to be able to advance their own
projects and goals without constantly being required to act in the service of others.
How are these to be reconciled?

(learly, there is a balance to be achieved. In the context of the corporation,
that balance is central to its very raison d’étre which, I argue in my book, lies in
the tension between the social and the individual. Overarchingly, the abstract
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question must again be — as in the case of negative obligations — what set of final
positive obligations can best respect the equal importance of individuals lives?
That abstract question requires recognising and evaluating what state of affairs
can best do justice both to the serious lack of resources and needs of some that
leads to their fundamental rights being imperilled but, also, to the function of a
corporation and its autonomy to pursue its own goals. Whilst it is important to
articulate the broad overarching enquiry, it is necessary in law to move beyond
this level of abstraction — where in a sense the tension is simply re-stated - and to
develop a test that can provide more concrete guidance’.

In determining what must be done, I here propose that a seven-step
reasoning process should be followed. The goal of doing so is to develop, once
again, a structured reasoning process that can guide decision-making about the
content of corporate obligations. The difficulties with applying proportionality in
its pure form, nevertheless, do not entail that some of its components are
irrelevant in articulating final positive obligations. Consequently, certain
dimensions of this enquiry have similarities to facets of the proportionality
enquiry but are adapted to the normative facets of positive obligations. It is hoped
future engagements with this proposal by academics, corporate decision-makers
and judges can help refine the test further.

The first step would be the ‘impact’ stage: it would require — with reference
to the interests at stake, and vulnerabilities as well as specific context — to
determine the extent to which a right of an individual is imperilled in the absence
of positive action. That allows for a determination of the need for positive
obligations to be assumed by other agents as well as the urgency of any
intervention that is required.

The second step is the ‘action step’ and will involve identifying the most
significant positive actions or interventions that are needed in order to realise the
interests of the beneficiaries. As was mentioned above, positive obligations are
multiply realizable: as a result, this step requires identifying several leading
courses of action that can meet the needs identified in the first step.

The third ‘state capacity’ step would involve considering the capacity of the
state to take the positive interventions identified in the last step. If the state is fully
capable of addressing the need, there will be a question whether there is any
justification for it not to bear the full burden in this regard. Its inability to meet
other needs, for instance, if it pays the full price for a drug such as Herceptin
would be such a relevant justification. Similarly, where corporate involvement in

70 M. Santoro and R. Shanklin, Human Rights Obligations of Drug Companies, in Journal
of Human Rights, vol. 19, 2020, p. 557-567 at p. 564, as do many authors, re-state the normative
tension and argue for balancing without indicating any method of doing so.
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an area affects the state’s ability to provide, then that would also provide an
adequate justification. It would then be necessary to determine the extent to
which the state can contribute without affecting its ability to meet other
fundamental rights of residents. If the state is not fully able to meet the identified
need, then it is important to specify why and the extent to which it is unable to
do so.

The fourth ‘specific function” enquiry would consider whether the agent
(the corporation, in this instance) has a specific function — for example by
operating in the health-care sector - that enhances its capacity to help realise the
fundamental rights of the beneficiary (the ‘specific function’ step). If it does, the
extent of its obligations will be more onerous in proportion to its ability to
contribute. It will also be necessary to specify broadly which other corporations
have a similar function — if there are others, the extent of any obligations will be
reduced and the burden of provision shared. If there is a specific function, the
next step can be skipped. It is possible that only corporations with these specific
functions will have obligations depending upon the evaluation in steps 6 and 7.

The fifth ‘general obligation’ enquiry will consider, in the absence of
corporations having specific functions in an area and the state having the ability
to provide, the range of non-state actors that can contribute to advancing the
realisation of rights. It will then seek to articulate what an equal burden would be
for such actors which will vary with size and capacity. Should there be
corporations with the specific function to assist (identified in step 4) and the
burden not be too onerous upon them, it is possible other corporations will lack
any obligations in relation to this specific fundamental right. General obligations
will only be activated where there are needs that cannot be met by those with
specific functions or where the burdens upon the latter companies are too
extensive requiring a wider sharing of benefits.

The sixth ‘alternatives’ step will involve considering the positive
interventions identified in step 2 and alternative courses of action open to the
corporation. This step will require an evaluation of the impact of each alternative
course of action on the corporation (and the realisation of its specific
individualised purposes) and upon the rights realisation of beneficiaries. It will
seek to identify the course of action that can substantively realise the fundamental
rights of individuals whilst having an impact on the corporation that is not too
substantial”'.

The final and seventh ‘balancing’ step will be to evaluate whether the course
of action identified in the last step can be justified given the benefits to the

"1 This enquiry is the analogue of the necessity test in the proportionality enquiry.

ISSN 2532-6619 - 257 - Special Issue 1X-2 (2026)



RIVISTA DI

DIRITTI COMPARATI

David Bilchitz
Beyond a Corporate Responsibility to Respect? The Case for Positive Obligations of Corporations to Fulfill Fundamental Rights

beneficiary and the cost to the corporation (the ‘balancing’ step). That step, will
ultimately, seek to evaluate whether there is a proportionality between the
benefits sought to be achieved and the costs to the corporation. In specifying the
costs to the corporation, the ‘autonomy’ factor will need to be considered and the
extent to which it is affected by any such obligation. In doing so, any evaluation
will have to consider whether the corporation still retains some ability to pursue
its own goals.

3.4.3. Applying the test to the Herceptin example

In order to illustrate the application of this seven-part test, I return to the
Roche example discussed above. In relation to the first step, it is clear that the
women who are unable to afford Herceptin or receive it the public sphere are
suffering a serious risk to their very lives. It is thus a need with a high level of
urgency tending towards the imposition of significant obligations. The second
step would involve identifying actions to address this serious need. Three
possibilities emerge: first, direct provision by Roche to the women for free;
secondly, provision at an affordable price to them; and, finally, provision to the
public sector at an affordable cost where it becomes available to the women for
free.

The third step would recognise that the state has an obligation to provide
life-saving drugs to its residents. Let us assume the issue arises in a country like
South Africa: given its poor economic situation, it is clear that at current prices,
provision by the government would undermine its provision of other essential
services. Moreover, Roche’s pricing undermines the government’s ability to
provide what it must and, therefore, there is a case for shared responsibility.
Additional considerations such as failures of capacity in the public health system
of South Africa would suggest a limited governmental ability to pay the prices
demanded by Roche.

In relation to the fourth step, the individuals who formed Roche have
specifically chosen to work in the pharmaceutical industry in an area where it
develops medications that are potentially life-saving. It has a specific ability to
provide for the most urgent needs of women suffering from a particular form of
breast cancer. No other corporation has the ability to provide Herceptin given it
is still under patent and so there is no good case for the sharing of the burden. If
there were another pharmaceutical company providing a similar drug, the burden
of provision would be shared. Given Roche has specific obligations in this area, it
is not necessary to consider in detail the fifth stage except to say that it bolsters
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the case for it to bear significant duties: Roche, after all, is a corporation under a
general obligation to help ensure that society benefits from its activities.

In terms of the sixth stage, the first possibility would be for Roche to
provide the drug to women for free — that would, however, be the most costly
approach for Roche. The second alternative course of action would be for it to
reduce the price of the drug significantly: that would be less burdensome to Roche
if it remains able to charge some amount for the drug. Both of these alternatives
would be less intrusive if implemented through existing pharmacies; having to set
up a distributional infrastructure would increase the burdens on Roche. A final
alternative would be for it to sell the drug at a reduced cost to the public health
system for distribution (assuming one exists with an adequate level of efficiency):
that would entail the least cost to Roche in avoiding any distribution
infrastructure costs though perhaps not fully address the problem of state
incapacity. Thus the alternative that has the most potential for realising the right
and the least impact on the company - where the state is not capable of
distributing the medication - would be the second one.

The last step would involve balancing. The significant need of poor women
for these drugs in order to survive would strongly justify the imposition of some
obligation on Roche to make them available. Not doing so, would lead to a
situation in which they are treated with little respect for their worth. At the same
time, Roche is a corporation that invested significantly in developing the drug and
consequently can claim legitimately that it wishes to reap some financial rewards
for having done so. It also is not a state agency but a corporation formed by its
shareholders to make profits whilst at the same time having to create social
benefits. As a result, the positive obligations of Roche must involve making the
drugs accessible without destroying its nature as a private corporation. Forcing it
to provide the drugs for free, would undermine economic incentives to develop
such drugs but, also, potentially harm its ability to continue. Therefore, the
preferred options that should be considered (except in cases of extreme scarcity)
would involve requiring it to provide these drugs at a reduced cost rather than for
free.”” In circumstances where a functional public health-care system exists, that
would be the preferable route for distribution; where that does not exist, it would
need to ensure accessibility through the private market (and, if that does not exist,
to develop the infrastructure in that regard). The possibility of differential pricing
should also be considered at this stage: allowing it to charge higher prices in

2 Specifying exactly what is the reduced cost and what an ‘affordable rate’ is has some
complexities. For a fascinating and more detailed treatment of this subject, see T. Peck, Business
and the Right to Health: Ensuring Access to Medicines in the Context of Harmful Pricing Practices
by Pharmaceutical Companies (2025) (Unpublished PhD thesis on file with author).
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wealthier markets and render the drug cheaper in poorer countries. Such an
approach would respect the ability of the corporation to make profits whilst
ensuring its availability across the world.

Consequently, this example highlights how one can use the seven-step
process I have articulated to reach an outcome about the concrete positive
obligations of corporations. The test is by no means mechanical and the steps are
evaluative and require the exercise of judgment. That is no different, however,
from the application of proportionality in the context of negative obligations and
in fundamental rights adjudication more generally. Given the significant amount
of judgment involved, who makes those judgments becomes of great importance:
I attempt to address that issue in my book with proposals for reform to corporate
law and international law. Clearly, the abstract multi-factoral model I have
outlined needs to be applied in concrete cases and, over time, more specific
understandings of the exact positive obligations of corporations will be developed
without having to revert to the seven-step test each time.

4. Conclusion

This article has sought to consider the question as whether corporations
have positive obligations in relation to fundamental rights and, if so, how to
determine the content of those obligations. I first outlined the NO model which
denies non-state actors have such obligations, and provided many arguments why
the negative/positive obligation distinction was not an adequate basis for
distinguishing the obligations of state and non-state actors. The discussion also
sought to provide a justification for why non-state actors and, particularly,
corporations do and should have such obligations. I then sought to introduce the
multi-factoral approach, provide a brief justification for it and examine the
various factors involved in determining the content of the positive obligations of
corporations. To reach a final determination of these obligations, I proposed a
seven-step test that involves a structured analytical process which takes account
of the various factors and allows for a balancing of interests to take place.

This article is being written at a time where the Trump White house has
already reversed certain Biden-era provisions seeking to reduce the cost of
medication. We thus live in a world where the imperatives of profit are on the
ascendancy. The demands of fundamental rights are, however, not contingent on
what populist political leaders say or do. In my view, it is unconscionable, for
instance, that millions of people are unable to access life-saving drugs as they are
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priced by private companies beyond their means or those of the countries in
which they live.

This article is, in a sense, swimming upstream — defending wider social
obligations of corporations in the service of a more compassionate, humane, equal
and just world. It nevertheless remains even more important today to challenge
the way in which the structures of our society have been created to exclude the
most vulnerable and to advocate unflinchingly for a world in which fundamental
rights are available to all.

Abstract: This article grapples with the question whether corporations have
‘positive’ obligations actively to contribute to the realization of fundamental
rights. This article argues that corporations do have such obligations and provides
an analytical framework to help determine the substantive content of those
obligations. The argument proceeds in the following manner. First, I consider the
view that corporations only have negative obligations to avoid harming rights. I
consider one prominent argument against corporations having positive
obligations that focuses on the notion of ‘autonomy’. Secondly, I respond to this
argument by providing several arguments as to why that approach is unpersuasive
and, in the process, making a case for why corporations have positive obligations.
Thirdly, I engage with the problem of how to determine the substantive content
of the positive obligations of corporations. I outline an analytical framework to
determine their positive obligations which I term the ‘multi-factoral approach’
(based on my recent book on the topic). Lastly, I seek to apply the approach I
outline. The article commences with an illustrative example concerning whether
pharmaceutical corporations have active duties to ensure life-saving medications
that they develop are priced in a manner that is affordable and accessible to
individuals both in developed and developing countries. I apply the multi-factoral
approach to this concrete example to help illustrate and demonstrate the
desirability of that approach in determining the substantive content of the positive
obligations of corporations.

Keywords: Corporations — positive obligations — fundamental rights —
multi-factoral approach — pharmaceutical corporations
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