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1. Introduction

This paper argues that there is a fundamental difference between classical
liberalism and neoliberalism in the way they approach the issue of inequality. It
outlines some implications of this diversity.

The main points of the argument may be summarized as follows.

In classical liberal legal thought, socio-economic inequality is generally
considered a fact that ought to be ignored. In neoliberal legal thought, however,
socio-economic inequality must be identified, analyzed and valued in order to
allocate rights efficiently.

In classical liberal thought (and in some strand of neoliberal thought),
positions of private economic power are an exception that should be prevented,
regulated, and, where no other option is available, tolerated in limited cases. By
contrast, dominant neoliberal thought legitimizes, and often encourages private
economic power, considering it a driving force for innovation and, therefore, for
overall development.

The consequences of these developments in liberal thought are:

- On a theoretical level, a change in the conception of rights and their
function.

- On a practical level, a change in the purpose of regulating economic
activities, which has contributed to the disproportionate growth in inequality.

* This contribution is included in the proceedings of the X Diritti Comparati conference
on “Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza
University of Rome, on 6-7 February 2025. It was produced as part of the project entitled
“Framing National Human Rights Institutions: European and Comparative Interplays (FRAME)”
— CUP J53D23005290001 — Code 2022BXT5HR funded by the European Union.
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- On a political level, a possible, albeit partial, osmosis between neoliberal
and populist/authoritarian policies. The potential (and historically verified)
hostility between liberalism and the authoritarian right has almost disappeared as
neoliberals, unlike classical liberals, have a vision of society that is not egalitarian
(even if only formally), but openly hierarchical. This vision is based on the
legitimized existence of wide power imbalances and the exploitation of
inequalities.

2. From classical liberalism to neoliberalism.

(lassical liberal law asserts itself against the legal particularism of the Ancien
Régime. The central tenet is impartiality: rights must be assigned impartially in
order to maximize each individual’s freedom. Any deviation must be specifically
justified.

The main purpose of classical liberal law is to give concrete form to Kant's
maxim that any action is just if it can coexist with everyone’s freedom according
to a universal law and the freedom of choice of each individual can coexist with
the freedom of all'. We know that there is a direct line from Kant to Savigny” and
from the latter to the formal rationality of the nineteenth-century private law
system celebrated by Weber’.

In this system, which takes as his fundamental principle that of maximizing
the freedom of each individual in a manner compatible with maximizing the
freedom of all, the rights that A should enjoy in relation to B are determined by
the need to ensure that A and B live under “a system of equal freedom”. A and B
are considered fundamentally equal and must be treated equally.

Clearly, as we all know, classical liberal law is not egalitarian. Its purpose is
not to make people equal, but to neutralize the effects of social constraints and
traditional norms inherited from the Ancien Régime. The so-called “will theory”

'1. Kant, Die Metaphysik der Sitten, “Anhang, Zur Einleitung in die Rechtslehre”, in 1d.,
Werke in zwolf Binden, Frankfurt am Main, 1977, p. 237; F. Rauscher, Kant’s Social and Political
Philosophy, in Zalta E.N. (ed.), The Stanford Encyclopedia of Philosophy, Stanford, 2007 (rev.
ed. 2026): in https://plato.stanford.edu/entries/kant-social-political.

2 A. Padoa-Schioppa, Storia del diritto in Europa, Bologna, 2007, p. 506; P. Caroni, La cifra
codificatoria nell'opera di Savigny, in Quaderni fiorentini per la storia del pensiero giuridico
moderno, 1980, p. 96; F. Wieacker, History of Modern Private Law, 2nd ed., Goettingen, 1967,
par. 20, I, p. 3.

> M. Weber, Wirtschatt und Gesellschatt, Tuebingen, 1922, III Abteilung Grundriss der
Sozialoekonomie, p. 395.
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attributes to each individual, regardless of their socio - economic condition, the
ability of assuming, or of inducing others to assume, almost any obligation®.

This system allows the strong to exploit the economic constraints affecting
the weak, and has nothing to do with substantive equality. However, the legal
system remains formally unrelated to the operation of these mechanisms. It merely
refrains from impeding the functioning of economic mechanisms that exist
independently of it ’.

The classical liberal view is not purely legal. The legal view is supported by
a specific conception of how the economy and the market function, based on the
idea that markets tend towards optimal equilibrium and the realization of a system
of natural freedoms (Adam Smith). From this perspective, the best that the law
can do is to remove obstacles (social resistance) to the functioning of markets.
Thus, the invisible hand, or the prices shouted by Walras’ auctioneer, will
encourage each individual to take on the social role that suits them best.

Let us skip the long history that followed, the so-called process of the
materialization of law®, which we cannot deal with here, and come to the way in
which rules are conceived in neoliberalism.

Neoliberal legal thinking consists of two parts: an aura of generic common
sense (pro-market attitude, annoyance with the state, exaltation of
competitiveness, etc.) and a highly developed theoretical core, consisting of the
Economic Analysis of Law (EAL) and the so-called New Institutional Economics
(NIE). It is this core to which I will refer from now on.

The first point we can note is that, according to EAL, legal rules do not
merely guarantee the functioning of the mechanism that determines prices, but
directly establish some of them. «The penalty is ... the price that society imposes

4 Still in the early decades of the last century, the will theory in the USA supported the
affirmation of far from egalitarian constitutional rights such as, for example, the right for some to
demand, and for others to assume, commitments, not to join a labor union, to work any number
of hours, for any salary, and so on. See, for example, Adair v. United States, 208 U.S. 161 (1908);
Lochner v. New York, 198 US 45 (1905); Adkins v. Children's Hospital, 261 U.S. 525 (1923).

> «... Because the process is neutral, whatever inequalities of power and outcome exist are
likely to reflect differing efforts and motivations by individuals — that is, differing moral
qualifications. The ideological mechanism here involves recognizing inequalities but justifying
them as right and proper», M. Warren, Liberal constitutionalism as ideology: Marx and
Habermas, in Political Theory, 1989, p. 514.

¢ J. Habermas, Paradigms of law, in Cardozo L. Rev., 1995, p. 771 ff.; C.W. Canaris,

Wandlungen des Schuldvertragsrechts-Tendenzen zu seiner ,, Materialisierung “, in Archiv fiir die
zivilistische Praxis, 2000, p. 273 ff.
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for a crime»’. The idea is that legal rules create implicit prices for different
behaviours and that people will conform their behavior to those prices in much
the same way as they conform their behaviour to the relative prices of the market.

Rules are no longer neutral facilitators of market functioning, rather they
are direct instruments for allocating resources®.

EAL has learned the lesson of the legal realists: the law is not the neutral
arbiter that sets the rules of the game. Rather the law assigns powers and
advantages to some and disadvantages and subjection to others.

This raises the question: what criteria govern this allocation?

3. Rights, and the criteria for their allocation, in neoliberal law

In classical liberal theory, rights are guaranteed or protected freedoms
delimiting areas of autonomy and self-government. In the neoliberal view, rights
are instruments for producing utility and well-being.

This difference in the conception of rights has enormous implications”’.

When the objective is to allocate spaces of freedom, each individual is
considered equally important, and the aim is to distribute rights in such a way as
to maximize freedom for everyone and not just for some. Therefore a rule that
significantly increases the freedom of some while decreasing that of others cannot
be considered better than a rule that increases the average freedom of all.

However, if we start from the idea that the allocation concerns instruments
for producing utility and well-being, only the ability to exploit the instrument
matters. The fate of those who lack the required abilities, and to whom the right
is not granted for that reason, appears irrelevant.

This is precisely what the adoption of the neoliberal criterion for attributing
rights implies. This criterion is based on the idea of an auction in which all
interested individuals declare how much they are willing to pay in exchange for
the assignment of a right. The highest bidder wins and obtains the right'.
Neoliberals argue that in this way rights will end up with those who are able to

” R. Posner, Economic Analysis of Law, Boston, 1972, p. 5; G. Minda, The Lawyer-
Economist at Chicago: Richard A. Posner and the Economic Analysis of Law,in Ohio St. L], 1978,
p. 440.

8 For instance, contract law grants, or denies, the right to exploit deception, or take
advantage of the other party naivety or misinformation, or to avoid the negative effects of
unforeseen events, etc.

?]. Coleman and J. Kraus, Rethinking the theory of legal rights, in Yale L], 1985, p. 1339.

107, Coleman, Efficiency, exchange, and auction: philosophical aspects of the
economic approach to law, in Calif L. Rev., 1980, p. 221.
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derive the greatest utility from them, and that the overall well-being will be
maximized.

This approach is theoretically based on Coase’s ideas and the so-called
Kaldor-Hicks criterion. According to the ‘Coase theorem’"!, notoriously a pillar of
neoliberal thinking, the best way to allocate rights is through direct negotiation
between the concerned parties. However, since transaction costs usually prevent
parties from dealing directly with each other, the legal system simulates (as we
said) a hypothetical auction and assigns each right to the person willing to pay the
most for it (i.e., the person who would have purchased it if there had been no
transaction costs)'.

The underlying principle is no longer diminishing marginal utility (which
can justify egalitarian redistribution). Instead, it is the so-called Kaldor-Hicks
principle”, according to which rights should be attributed to those who derive
such utility from their attribution that they are able to compensate those who have
lost out and still be better off than before'.

Setting aside the problems related to the idea of putting a price on every
right and every possibility of action” and the theoretical debates surrounding the
general social implications of the Kaldor-Hicks criterion, it is clear that, even if
we take into account not actual willingness to pay (which depends on how much
money the auction participants actually have), but rather theoretical willingness
to pay (independent of actual wealth and presumed solely on the basis of the
utility derivable from the allocation), the auction inevitably favours those who
already have more. In fact, theoretical willingness to pay, no less than actual
willingness to pay, depends on pre-existing socio-economic conditions.

A pen is more useful, and therefore worth more, to those who already have
paper and ink and less to those who cannot obtain them. As is well known in
antitrust law, an incumbent monopolist is willing to pay much more for the
exclusive use of an essential input than a competitor would pay for access to the

1 R. Coase, The problem of social cost, in The Journal of Law and Economics, 1960, p. 1.

12 1. Coleman, supra, nt. 10.

B B. Chapman, Moral Consensus, Rights and Efficiency in the Economic Analysis of Law,
in Oxford Journal of Legal Studies, 2020, p. 1.

Y A. Engert Equality Between Efficiency and Distribution: A Law-and-Economics
Reconceptualization of a Principle of Justice, From Formal to Material Equality. Comparative
Perspectives from History, Plurality of Disciplines and Theory, Cambridge, 2023, «the Kaldor-
Hicks criterion amounts to auctioning the entitlement to the highest bidder».

B A claim criticized in F. Denozza, Law and the Social Limits to Pricing, in History of
economic ideas: XXXT, 2023, p. 179.
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same input'. A wealthier individual is generally willing to pay more for a
reduction in mortality risk than a poorer individual . This does not depend on
psychological factors, but on pre-existing inequalities. Namely the fact that the
wealthy, having more money, live better than the poor and, above all, the fact that,
having more money, they attach less value to each unit of money'.

Neoliberal law aims to give the pen to those who already have paper and
ink, control of input to the monopolists and greater chances of survival to the
richest. Therefore it is not merely a neutral spectator that allows existing
inequalities to operate; it is itself a persistent creator of further inequality".

It should also be noted that, since this is a hypothetical auction, the winner
is not required to pay anything. What is crucial is not the payment, but the
willingness to pay. The winner of a series of auctions can therefore participate in
all subsequent auctions without their chances of winning being affected by an
actual outlay of money. Furthermore, in standard auctions, those who lose the
auction are not disadvantaged by the winner's victory (if we ignore envy or
jealousy). However, if we auction rights that enable someone to act in a way that
harms someone else (e.g. the right to pollute), the victory of one implies the
worsening of the other's situation. The auction forces the losing party to make a
sacrifice (missing out on certain opportunities or being exposed to certain risks)
that is not compensated for”.

16 The reason is that by maintaining exclusive use of the input, the incumbent monopolist
preserves its substantial monopoly profits. If a challenger enters the market, the incumbent will
earn only its share of the much lower duopoly profits. L. White, US v. Google: A Tough Slog, But
Also an Intriguing Possibility, in Regulation, 2021, 44, p. 18.

17 The VSL (value per statistical life) represents the amount of money individuals are willing
to pay for a change in their mortality risk. Empirical analysis confirms that this willingness
increases with income. D. Hemel, 7he equality—equity dilemma in cost-benetit analysis, Comment
on Daniel Farber’s Inequality and Regulation: Designing Rules to Address Race, Poverty, and
Environmental Justice, in American Journal of Law and Equality, 2023, p. 64.

51d., p. 70.

Y Inequality is considered essential for development, s. F. Hayek, The constitution of
liberty, London, 1978, p. 42: «The rapid economic advance that we have come to expect seems in
a large measure to be the result of this inequality and to be impossible without it»; K. Hassett,
Rich Man, Poor Man: How to Think about Income Inequality (Hint: It's Not as Bad as You May
Think), in National Review, 2003, June 16th; Q. Slobodian, Hayek’s Bastards: The Populist
Right’s Neoliberal Roots, in Tribune, 2021, describes the most recent strain of neoliberalism as
«... a pro-market philosophy not based on the idea that we are all the same but that we are in a
fundamental, and perhaps permanent way, different».

2 Coleman, supra, n. 10.
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Finally, it should be considered that this unbalanced allocation discourages
egalitarian collaborations that would otherwise be possible. If the pen is given to
those who do not have paper, the owner of the paper and the owner of the pen
can agree to write a little each; if the pen is given to those who already have paper,
only they will have the opportunity to write.

One last point is worth emphasizing. The idea that those who are able to
use rights more productively, in the sense of being able to derive greater utility or
welfare from them, have a stronger claim to their assignment, undermines the very
foundation of any system of rights.

The ability to exploit rights depends not only on the personal qualities of
the individual (which are already a factor that is bound to change over time), but
also on contingent external factors. Let us return to Coase's familiar example of
the farmer and the rancher. Following Coase's logic®', let us assume that, given a
meat price of 100, the efficient division of land rights would be two-thirds to the
rancher and one-third to the farmer. However, if the meat price rises to 200, while
the crop price remains unchanged, the assignment of rights must change. The
fraction of land used by the rancher should increase, while that used by the farmer
should decrease. All this occurs without any merit or demerit on the part of those
involved and without any other significant change.

Ultimately, rights are no longer solid and fixed pillars on which individuals
can base their autonomy and freedom; they are contingent instruments that other
more efficient users can legitimately appropriate as long as they are able to
compensate the owners™.

4. Economic power in neoliberal law

The tendency to exploit existing inequalities and create new ones is also
evident in another area, namely the treatment of private economic power.

The economic context envisaged by classical liberal thought is one of
equilibrium and competition, if not perfect, then at least atomistic. This is a
context in which private economic power is either completely absent (all market
players are price takers) or plays no significant role, or, finally, is an anomaly to
be regulated and contained. However, with the spread of Schumpeter's theories,
of those of the so-called second Chicago school”, and, to some extent, of those of

2l Coase, supra, nt. 11.

22 G. Calabresi, D. Melamed, Property rules, liability rules, and inalienability: one view of
the cathedral, in Harvard Law Rev., 1972, p. 1089.

2 On the evolution that took place within the Chicago school, R. Van Horn, Reinventing
Monopoly and the Role of Corporations, in Ph. Mirowski, D. Plehwe (eds.), The Road From Mont
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Hayek, the situation changed radically. Private economic power became an
irrelevant, or even positive, phenomenon, often regarded as a driving force of
innovation and development. In Schumpeter’s plain words: «... it is not sufficient
to argue that because perfect competition is impossible under modern industrial
conditions—or because it always has been impossible— the large-scale
establishment or unit of control must be accepted as a necessary evil inseparable
from the economic progress which it is prevented from sabotaging by the forces
inherent in its productive apparatus. What we have got to accept is that it has
come to be the most powerful engine of that progress...»*.

Schumpeter's theory has been simplified and trivialized, to the extent that
it has become the questionable cliché that sees monopoly as a positive factor of
economic growth. In the paradoxical (and simplistic) statement of Justice Scalia,
monopoly «... is not only not illegal; it is an important element of the free market
system»”.

Patent law is emblematic of this. The new philosophy that inspires it (the
old philosophy born of the French Revolution was based on the idea of property),
exaggerates the benefits (in terms of alleged incentives for innovation) that can be
derived from broad and strong protection while underestimating, or even
ignoring, the harm that excessive protection can cause to society as a whole in
terms of reduced market competitiveness and less innovation. Less innovation
due, first of all, to competitors being discouraged by the disproportionate legal
protection granted to the patent holder, and, in the long term, to the reduced
incentives to innovate faced by a patent holder resting on the monopoly profits
guaranteed by the law®.

Pelerin, Cambridge Mass., 2009, p. 204; R. Van Horn, A. Loberti, A Close Look ar Where
Economics Went Wrong in the 1950s, in The Palgrave Handbook of Global Social Change. Cham,
2023, p. 11, comparing the positions taken by classical liberals with those later taken by neoliberals
from the same school. See also F. Marty, La concentration des pouvoirs économiques privés: une
perspective d’économie institutionnelle du droit, in Revue internationale de droit économique,
2019, p. 35; T. Hathaway, Neoliberalism as corporate power, in Competition & Change, 2020, p.
24; D. Jones, Masters of the universe: Hayek, Friedman, and the birth of neoliberal politics,
updated edition, Princeton, 2014, p. 109.

24 1, Schumpeter, Capitalism, Socialism and Democracy, London and New York, 2003
[1942], p. 106; the legal approach to private economic power, and its evolution, are extensively
analyzed in F. Denozza, Il potere economico nel diritto privato relazionale e regolatorio, Torino,
2025.

¥ Verizon Communications, Inc. v. Trinko, LLP, 540 U.S. (2004) 398, p. 407.

% P. Aghion, Innovation and growth from a schumpeterian perspective, in Revue
d'économie politique, 2018, p. 693; P. Howitt, Coordination issues in long-run growth, in
Handbook of computational economics, 2, 2006, p. 1605; P. Aghion et al., Competition, imitation
and growth with step-by-step innovation, in Rev. of Econ. Studies, 2001, p. 467.
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Overall, private economic power is legitimized in various ways and its
development is sometimes even encouraged.

This evolution in attitudes towards economic power obviously contributes
to rising inequality, both directly (the most powerful can legitimately exploit
differences in power) and indirectly (the presence of positions of power hinders
the functioning of any invisible hand or tendency towards equilibrium).

5. Some practical implications: corporation, antitrust and tax law.

According to Berle and Means, the most important issue that corporate law
has to address is: how to regulate the power concentrated in large companies, that
are managed by individuals lacking democratic economic legitimacy and who are
not subject to the control of either the market or shareholders?*

In neoliberal thinking, the question becomes: who are the individuals
willing to pay the most to be recognized as having supremacy in the corporation,
that is, for the right to have it managed in their interests and for the opportunity
to enjoy the associated economic benefits?

The answer to this question is simple: those who are willing to pay the most
are those who have money but do not have the ability to make it yield adequately.
The function of the corporation is to enable investors to entrust their money to
individuals with this ability.

The main task of corporate law is to resolve the agency problem® that arises
in the relationship between shareholders and managers of the corporation, in the
best possible way . It must therefore ensure that the corporation is managed in
such a way as to provide investors with maximum returns, thereby encouraging
further investment. Responsibilities and incentives must be assigned and
distributed accordingly, to ensure that directors are motivated to maximize
shareholder value and have a real opportunity to do so. Any claim by other
categories of stakeholders that corporate law should grant them powers,
protection or consideration for their interests is rejected on principle™.

27 A. Berle and G. Means, The modern corporation and private property (1932), New York,
1991.

28 E. Fama and M. Jensen, Agency problems and the theory of the firm, in_Journal of Law
and Economics, 1980, p. 327.

2 A critique of this theory in F. Denozza and A. Stabilini, Principals vs Principals: The
Twilight of the Agency Theory, in 1talian L], 2017, p. 511,

0 F, Easterbrook and D. Fischel, The economic structure of corporate law, Cambridge
Mass., 1996.
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This philosophy has legitimized constant pressure being exerted on chief
executive officers to find new ways to generate profits’'. Managers have been
given shares and stock options to encourage them to take « ...unpopular actions,
such as closing factories, cutting wages and benefits, and relocating
production...»”. Financial capital broke the post-war cooperation between
managers and workers, by co-opting the former to weaken the latter”.

As for antitrust law, in the traditional liberal view its purpose is to limit the
exercise of economic power and curb its growth™. Of course, there have been
heated debates about how best to achieve these objectives. Various models of
competition have been proposed (pure or perfect competition, workable
competition, as if competition, etc.), but all had the goal of containing market
power.

In the 1970s, however, the approach changes. The goal is no longer to
contain power, but to contain prices”. Any market power, however high, is
considered legitimate provided that it does not result in an immediate increase in
prices. Market power that appears to be a consequence of, or a potential driver
for, innovative activity is even exalted and protected.

Behind this change in perspective lies the familiar question: how much are
consumers willing to pay to avoid a practice that increases market power but does
not raise prices? The answer is: nothing, because consumers, lacking a rise in
prices, suffer no harm. The firms involved, on the other hand, are willing to pay
an amount equal to the benefits they can obtain from anti-competitive practices,
such as reductions in input costs (including labor), a more profitable commercial
organization thanks to vertical agreements, a better exploitation of collaboration
with other firms (e.g. restrictions included in industrial property rights licenses or
in other contracts), etc.

According to the willingness-to-pay criterion, the right to implement the
practice in question must be attributed to companies. In this way, most of the
power inequalities that exist in markets are legitimized and even defended’. For

31 A critical evaluation of this approach in F. Denozza and A. Stabilini, Uncertainty,
Externalities and Collective Action Problems: Correcting the Short-Term Bias Through a Multi-
Stakeholder Approach, in Orizzonti del diritto Commerciale, 2021, p. 1079.

’2 N. Fligstein and A Goldstein, The Legacy of Shareholder Value Capitalism, in Annual
Rev. of Sociology, 2022, p. 193.

% Ibidem.

* In the past, antitrust law has been defined as «... a comprehensive charter of economic
liberty...», Northern Pacific R. Co. v. United States, 356 U.S. 1 (1958) or, also, as «... the Magna
Carta of free enterprise», United States v. Topco Assocs., Inc., 405 U.S. p. 596, 610 (1972).

» R. Bork, The Antitrust Paradox: A Policy at War with Itself, New York, 1978.

*¢ The theory underpinning the approach described in the text (s.c. consumer welfare
standard) is currently subject to harsh criticism: L. Khan, Amazon’s Antitrust Paradox, in Yale
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example, antitrust legislation has shifted from providing generalized and
equitable protection against abusive and unfair behaviour to providing selective
protection that excludes competitors deemed less efficient than the incumbent
operator’’. From this perspective, the evolutionary view of competition, whereby
everyone enjoys the same protection, so that everyone is given the opportunity to
become efficient in the future, is completely lost™.

Equal rights of access to markets are subject to efficiency assessments. The
end result is an enormous concentration of economic power and deep and
growing inequality, which is plain for all to see”.

Finally, I would like to mention the developments that have taken place in
the field of tax law. Here, the innovations proposed by neoliberals have targeted
progressive taxation and, with it, the more general idea that the rich should pay
much higher taxes than the poor.

This idea is justified by the argument that, according to the law of
diminishing marginal utility, money is relatively less valuable to taxpayers with
higher incomes. A wealthy individual suffers a lower loss of utility than a taxpayer
with a lower income who pays the same amount. From this point of view, a
progressive tax system increases aggregate utility (compared to a proportional tax
system, for example) because taxpayers with higher incomes who are taxed at
higher proportional rates can bear tax burdens at a lower cost in terms of utility.

L.J.,2017, p. 710 ff.; M. Glick et al., Antitrust’s Normative Economic Theory Needs a Reboot, in

International Journal of Political Economy, 2025, p. 1 ff. See also F. Denozza, The Future of
Antitrust: Concern for the Real Interests at Stake or Etiquette for Oligopolists?, in Orizzonti del
diritto commerciale, 2017, p. 1.

7 R. Posner, Antitrust Law, 2nd ed., Chicago, 2001, p. 193 ff.

8 M. Grillo, Market competition, efficiency and economic liberty, in International R. of
Econ., 2023, p. 1 ff.

%% In general, see The White House, Council of Economic Advisers, Issue Brief, April 2016,
Benetits of Competition and Indicators of Market Power, Apr. 2016, https://
www.whitehouse.gov/sites/default/files/page/files/20160414, which describes the situation as
follows: «1) increasing concentration across a number of industries, 2) increasing rents, in the
form of higher returns on invested capital, across a number of firms, and 3) decreasing business
and labour dynamism». See also in OECD, The interaction between competition and democracy,
2024, p. 13, «...there is increasing evidence that concentration and mark-ups have risen over
recent years»; J. De Loecker, J. Eeckhout, Global market power, National Bureau of Economic
Research, 2018. With reference to the European economy, S. Calligaris et al., Industry
concentration in Europe: Trends and methodological insights, in oecd.org, 2024; M. Bajgar et al.,
Industry concentration in Europe and North America, in Industrial and Corporate Change, 2023.
Regarding the increase in inequality, see A. Atkinson, Inequality, Cambridge-London, 2015; E.
Wolff, Household wealth trends in the United States, 1962-2013: What happened over the great
recession?, in National Bureau of Economic Research, 2014; T. Piketty, Le capital au XXF siécle,
Paris, 2013; J. Stiglitz, The Price of Inequality, New York-London, 2012.
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In the neoliberal view, however, reducing the tax burden on the wealthy,
and especially on businesses and corporations, is considered as a tool to
encourage those who control the means of production to produce more. This is
expected to increase the supply of goods in the economy and stimulate economic
activity. The additional income and wealth thus generated will trickle down to the
poor™.

However, the “trickle-down” effect is uncertain at best. What is certain is
that tax reduction will benefit the rich in any case, while the poor will bear the
consequences in terms of a higher tax burden and/or fewer public services. Once
again, an increase in inequality is presented as a means for achieving (hoped-for)
future growth.

6. Political implications

(lassical liberal thought is not compatible with the ideas of the authoritarian
right. In Italian history, for instance, the conflict between fascists and prominent
liberal figures reached tragic levels in the last century.

Neoliberals, on the other hand, share the authoritarian right’s hierarchical
view of society. Neoliberal society is not merely based on acceptance of
inequalities; it actively exploits them glorifying success and power. One of its
pillars is the astute management of competition and imbalances. The hierarchical
model of the enterprise, the idealization of the role of the entrepreneur * and a
culture of competition* are the reference values that are being imposed on society
as a whole®.

In such a society, the distinction between leaders, masters and bosses
(entrepreneurs, innovators, financial gurus, etc.) on the one hand, and followers,
servants and troops on the other, is crucial. The 'optimization of systems of
difference’* is one of the main objectives pursued by neoliberal governments.

4 M. Reiff, The Difterence Principle, Rising Inequality, and Supply-Side Economics: How
Rawls Got Hijacked by the Right, in Revue de philosophie économique/Review of Economic
Philosophy, 2012, p. 119 ff.

# The individual is considered an "entrepreneur of oneself", M. Foucault, The Birth of
Biopolitics: Lectures at the College de France, 197879, New-York, 2008.

2 As noted by B. Amable, Morals and politics in the ideology of neo-liberalism, in Socio-
economic review, 2011, p. 8 «... if everybody is expected to win in exchange, some may lose in
competition...».

B\. Brown, Neo-liberalism and the end of liberal democracy. Critical essays on knowledge
and politics, Princeton, 2009, p. 39: neoliberalism «... involves extending and disseminating
market values to all institutions and social actions...».

4 Foucault, supra, nt. 41, p. 265.
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Neoliberalism actually provides fertile ground for authoritarian visions to
mature”®,

If this description is accurate, neoliberalism’s critics have made the mistake
of focusing too much on the fighting against discrimination and too little on
fighting for equality.

By “fight for equality“, I mean a fight aimed at eliminating differences that
are intrinsically capable of placing some individuals in an inferior position
compared to others. In this battle for equality, the conflict concerns the different
opinions regarding which differences it is possible and necessary to eliminate, and
by how much.

The fight against discrimination, on the other hand, is about neutralising
the effects of differences that are considered inevitable or worthy of acceptance
and respect. In this fight, the conflict concerns the criteria used to determine the
legitimacy of a particular form of discrimination.

The right not to be discriminated against cannot be absolute *. The idea of
a generalised duty to always ignore differences is obviously inconceivable. For
example, one can argue that gender differences should not be a factor when hiring
an employee; one can discuss whether they can be a factor when choosing a
customer (as in the well-known cases of suppliers refusing to provide services for
same-sex wedding parties*’). However an attitude of indifference to gender issues
could hardly be imposed when choosing fiancés, roommates or travel
companions.

This general framework, in which the discussion is not about equality but
about which discriminations are justified and which are not, is particularly
congenial to neoliberalism. From a neoliberal perspective, discrimination is not a
problem. On the one hand, it is argued that inefficient discrimination is self-
correcting **. On the other hand, many discriminatory choices are rationalized by
invoking justifications that can be presented as being based on efficiency,

# Brown, supra, nt. 43, 40 ff., «Neoliberalism is a constructivist project: it does not presume
the ontological givenness of a thoroughgoing economic rationality for all domains of society but
rather takes as its task the development, dissemination and institutionalization of such a
rationality».

% «Characteristically, the protection is limited to certain critical goods... Only in
exceptional cases does protection from discrimination extend beyond the context of housing and
employment», A. Somek, Engineering equality: An essay on European anti-discrimination law,
Oxford, 2011.

4 K. Yoshino, Rights of First Retusal,in Harv. L. Rev., 2023, p. 244 ff.

8 G. Becker, The economics of discrimination. University of Chicago Press, 2010 [1957].
A severe critique of Becker's arguments in J. Komlos, 7he Becker model of discrimination is
anachronistic and should no longer be taught, in Real-world economics review, 2021, p. 87.
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especially to people who are willing to uncritically accept the conclusions derived
from statistical correlations™®.

To give some topical examples, if statistics show that repeat offenders are
more numerous among people of a certain ethnicity, or that defaulting debtors
are more numerous among obese people, prohibiting the consideration of these
characteristics (ethnicity, obesity), when deciding who should be released from
prison or who should receive a loan, appears inefficient and irrational. It is likely,
then, that prohibiting the consideration of such important factors will appear to
many as absurd harassment, motivated by ideological reasons alone.

Therefore, in my opinion, while the fight against discrimination is important
in general, in a neoliberal context it is a rearguard battle. The main objective
should be to relaunch the fight for the elimination of the most significant socio-
economic differences and for substantive equality. Equality should be understood
as a value that must prevail and that, in any case, in the event of conflict, must not
be sacrificed a priori to efficiency.

Abstract: In classical liberalism the law should generally ignore socio-
economic inequalities. In neoliberalism, however, inequalities are detected,
analyzed and put to good use for the efficient allocation of rights. In classical
liberalism private economic power is an exception, that is tolerated in limited
cases and possibly fought. In the dominant neoliberal thought private economic
power, considered a driving force for innovation and development, is legitimized
and often encouraged. In the neoliberal thought increasing inequality is not
merely an unintended side-effect of the market mechanism. It is the means by
which greater economic growth is achieved. This evolution of liberalism has
entailed:

- On the theoretical level, a change in the conception of legal rights.

- On the economic law level (e.g. corporation, antitrust, tax law) a policy change
which has led to an enormous growth of inequality.

- On the political level, a possible (partial) osmosis between neo-liberalism and
right-wing populism, enabled by the shared vision of a decidedly hierarchical
society based not on (formal) equality, but on the exploitation of inequality; not
on a neutral state, but on the authoritarian imposition of behaviours (deemed)

4°S. Schwab, Is statistical discrimination efficient? in The American Economic Review,
1986, p. 228; more recently, S. Starr, Statistical discrimination, in Harv. CR-CLL Rev., 2023, p.
579.
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efficient; not on equilibrium, but on the disequilibrating forces of Schumpeterian
competition.

Keywords: Neoliberalism — Inequality — Rights — Classical liberalism —
Economic power
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