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1. Introduction

Climate litigation has become a defining feature of contemporary climate
governance'. The term “climate litigation” refers broadly to legal proceedings
before judicial or quasi-judicial bodies in which climate change law, policy or
science is a material issue’. In recent years, a rapidly expanding number of
lawsuits have brought questions of mitigation, adaptation, accountability, and
justice before courts at all levels. This trend reflects the increasing entanglement
of climate change with legal systems around the world, as plaintiffs turn to courts
to address perceived gaps or failures in climate governance. The scale of climate
litigation has grown rapidly: as of 2026, over 3,600 cases have been filed across at
least 62 jurisdictions, more than double the cumulative total a decade earlier’. The
range of cases is diverse — from challenges against high-emitting projects and

*This contribution is included in the proceedings of the X Diritti Comparati conference on
“Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza
University of Rome, on 6-7 February 2025. It was produced as part of the project “Framing
National Human Rights Institutions: European and Comparative Interplays (FRAME)” — CUP
J53D23005290001 — Code 2022BXT5HR funded by the European Union.
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! Dubash et al., IPCC Sixth Assessment Report — Chapter 13: National and sub-national
policies and institutions, Cambridge and New York, 2022,

2 Sabin Center for Climate Change Law, climatecasechart.com, New York, 2025; J. Setzer
and C. Higham, Global Trends in Climate Change Litigation: 2025 Snapshot, 2025, Grantham
Research Institute on Climate Change and the Environment, London School of Economics and
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demands for more ambitious climate policies, to defenses of regulatory measures
and claims for climate-related damages.

The boundaries of what constitutes climate change litigation remain fluid®.
Some observers apply a narrow definition, limiting the category to cases that
explicitly invoke climate change law or facts. Others adopt a broader lens that
includes any dispute with significant implications for climate outcomes, even if
climate change is not expressly mentioned. Under this wider view, lawsuits over
land use, deforestation, biodiversity loss, air pollution, or energy infrastructure
may be seen as part of the climate litigation universe, insofar as their resolution
affects greenhouse gas emissions or resilience to climate impacts. This broader
framing can be particularly important in the Global South, where litigation often
targets governance failures linked to climate risks without always labeling them as
“climate” cases’. By recognizing these connections, scholars have started to map
how ostensibly unrelated environmental or social cases form an important “far
side of the moon” of climate litigation — a dimension that has been underexplored
relative to the high-profile “near side” cases pushing directly for climate action.

Another useful way to differentiate climate cases is by the ourcome or
objective that the claimant seeks. Early scholarship introduced a basic distinction
between “pro-regulatory” versus “anti-regulatory” climate litigation — that is,
cases aiming to increase regulatory action on climate change versus those aiming
to halt or weaken such action. Hilson, for example, described “pro” and “anti”
climate lawsuits in terms of whether they support or oppose efforts to curb
emissions. Similarly, Peel and Osofsky highlighted the dynamic of litigation
serving either to drive climate regulation forward or to resist and constrain it°. In
recent years, however, the landscape has grown more nuanced, prompting an

*7J. Setzer and L. C. Vanhala, Climate change litigation: A review of research on courts and
litigants in climate governance, in WIREs Climate Change, vol. 10, 2019; J. Peel and H. M.
Osofsky, Climate Change Litigation, in Annual Review of Law and Social Science, vol. 16, 2020,
p. 21 ff.; K. Bouwer, The Unsexy Future of Climate Change Litigation, in_Journal of Environmental
Law, vol. 30,2018, p. 483 ff. (discussing the broadening scope of what counts as climate litigation).

> See, e.g., T. Field, Towards a Risk-Thematic Approach for African Climate Litigation, in
Climate Litigation and Justice in Africa, Bristol UK, 2024; M. A. Tigre, M. Murcott,
Developments, Opportunities, and Complexities in Global South Climate Litigation, in_Journal of
Human Rights Practice, vol. 16, 2024, p. 1 ff.; K. Bouwer, The Influence of Human Rights on
Climate Litigation in Africa, Journal of Human Rights and the Environment, 13(1), 2022, p. 157-
177 ;J. Lin and J. Peel, Litigating Climate Change in the Global South, Oxford, New York, 2024;
J. Setzer and L. Benjamin, Climate litigation in the Global South: constraints and innovations,
Transnational Environmental Law, 9(1), 2020, p. 77-101.

¢ C. Hilson, Climate Change Litigation: A Social Movement Perspective, 2010, SSRN Paper
No. 1680362 (describing “pro” and “anti” climate litigation); H.M. Osofsky and J. Peel, (/imate
Change Litigation: Regulatory Pathways to Cleaner Energy, Cambridge, 2015.
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updated terminology of “climate-alighed” versus “non-climate-aligned” cases.
This coding, employed in ongoing global litigation tracking, classifies a case based
on whether the relief sought would plausibly contribute to reducing emissions or
enhancing adaptation (climate-aligned), or conversely, whether it would tend to
impede climate action (non-aligned).

In practice, the alignment of a case with climate goals is not always clear-
cut. Many cases occupy grey areas where motivations, means and effects diverge.
For instance, a lawsuit challenging the permitting process for a wind farm might
cite legitimate environmental or community concerns; even though it could slow
a renewable energy project, it is not simply “anti-climate” in intent. Conversely, a
competition law complaint about a clean energy subsidy could appear neutral but
have the effect of undercutting climate policy. Moreover, litigation may target the
manner in which climate action is implemented rather than the necessity of
climate action itself. Such cases are better understood as pushing for a just or
lawful transition, rather than opposing climate action per se. Finally, outcomes
can evolve over time: a case that begins as a threat to climate policy could, through
court-ordered remedies or settlements, end up reinforcing climate goals, and vice
versa,

Notably, a climate-related lawsuit brought by claimants who do not frame
their aim as “pro-climate” is not automatically an attack on climate action. Many
of these cases are driven by concerns about how climate measures are designed
and who bears their burdens, rather than a denial of the need for those measures.
Two important and growing subsets of such litigation are the focus of this article:
(a) just transition cases, filed by individuals, communities or labour groups who
argue that a climate policy or project threatens their livelihoods or rights by failing
to account for equity and fairness; and (b) green vs. green cases, where
environmental or conservation groups challenge climate-related projects (such as
renewable energy installations) on the grounds that they harm other
environmental values like biodiversity. As discussed below, these types of lawsuits
raise genuine issues of justice and environmental protection, even though they are
not aligned with climate mitigation objectives in the immediate sense. At the same
time, there is a risk that both just transition and green-vs-green claims can be co-
opted or encouraged by actors seeking to delay decarbonisation for cynical
reasons. Distinguishing between well-founded concerns and pretextual litigation
poses a challenge for courts and commentators alike.

This article explores how courts are increasingly adjudicating these
dilemmas inherent in the transition to a low-carbon future. Part I provides an
overview of the rising trend of “non-climate-aligned” litigation, situating just
transition and green vs. green cases in the context of other forms of climate
litigation backlash. Part II examines the emergence of just transition litigation,

ISSN 2532-6619 - 280 - Special Issue IX-2 (2026)



RIVISTA DI

DIRITTI COMPARATI

Joana Setzer
Just Transition and Green v. Green Litigation: Adjudicating Dilemmas on the Road to a Low-Carbon Future

defining its characteristics and discussing examples where climate mitigation or
adaptation measures have been contested on human rights and equity grounds.
Part III analyzes green vs. green litigation, highlighting cases that force a balance
between climate objectives and biodiversity or other environmental priorities.
Finally, Part IV reflects on the implications of these trends for climate
governance, fundamental rights and the design of future climate policies. The
analysis draws on recent case developments from around the world to illustrate
how the shifting focus of climate litigation — from the necessity of climate action
to its quality and fairness— is ushering in a more politically and socially embedded
phase of climate law.

2. The Rise of Non-Climate-Aligned Climarte Litigation

Media coverage and public discourse on climate litigation tend to
emphasise lawsuits aimed at advancing climate action — for example, the
landmark victories that compel governments to adopt stronger targets or hold
corporations accountable for emissions. However, litigation has also been
used over the years to oppose, delay or reshape climate action. In recent years,
this oppositional or non-aligned strand of climate litigation appears to be
growing more prominent. In 2024, approximately 27 % of newly filed climate-
related cases worldwide involved arguments or objectives not aligned with
climate mitigation or adaptation goals. A large majority of these (roughly
88%) were filed in the United States, reflecting a particularly charged political
and legal landscape around climate regulation in that country. While
jurisdictions like the U.S. have seen vigorous pro-regulatory climate litigation,
they also host a significant volume of anti-regulatory challenges — a pattern
common across environmental law more generally. Empirical analysis of U.S.
environmental litigation has found that industry and other “anti-regulation”
plaintiffs frequently use the courts to contest new rules, though historically
pro-regulation litigants (such as environmental NGOs) have achieved higher
success rates on average in environmental cases’. This multifaceted
contestation signals a more politically embedded phase of climate litigation,
in which policies and laws are attacked from multiple directions: on one side
by those arguing that climate measures go too far and unduly burden

7 C.M. Rea et al., Outcomes and policy focus of environmental litigation in the United
States, in Nature Sustainability, vol. 7,2024, p. 1469 ff. (finding that pro-regulatory plaintiffs tend
to have higher win rates than anti-regulatory ones); D. Markell and J. B. Ruhl, An Empirical Survey
of Climate Change Litigation in the United States, in Envtl. L. Rep., 2010, p. 10644 ff. (introducing
“anti-regulatory” climate litigation concept).
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economic interests, and on the other side by those arguing that such measures
do too little to avert the climate crisis.

Several overlapping categories of non-climate-aligned litigation can be
identified. A first category is “classic” anti-regulatory challenges. These are
cases that question the legal authority or jurisdiction for a climate policy, or
otherwise seek to invalidate climate regulations and initiatives. For example,
in the United States in 2023-24, industry groups and some state governments
brought multiple lawsuits challenging new climate-related regulations — from
federal rules on greenhouse gas reporting and energy efficiency standards, to
state-level laws phasing out gas appliances in buildings. Such cases typically
argue that the government agency exceeded its statutory authority or that the
regulation imposes undue economic harms on certain stakeholders (such as
utility companies, builders or consumers). In federal systems, a common
theme is jurisdictional conflict: claimants may argue that a particular level of
government (state or federal) lacks the power to take the contested action.

For instance, states sued the U.S. Securities and Exchange Commission
over a proposed rule mandating climate risk disclosures by companies,
claiming that the SEC was overstepping its mandate.® Notably, that rule has
since been delayed, and the change in U.S. administration in 2025 has cast
uncertainty over its future, illustrating how political shifts can intersect with
litigation outcomes. Outside the U.S., straightforward anti-regulatory climate
cases are less common but do occur. In France, for example, a company
successfully challenged in the lower administrative courts a ministerial
decision to deny a hydrocarbon exploration permit on climate policy grounds
— a result that, if upheld, would have undermined France’s effort to restrict
fossil fuel development.” However, in July 2024 the Conseil d’Etat (supreme
administrative court) overturned that decision, ruling that the Minister was
entitled to consider France’s climate commitments as part of the public
interest rationale for denying the permit. The Conseil d’Etat’s judgment
affirmed that existing law did not ob/ige the government to grant oil and gas
permits and that climate policy objectives could legitimately factor into such
permitting decisions. This example demonstrates that even when anti-
regulatory arguments find initial traction, higher courts may ultimately

8 State of West Virginia, et al. v. US Securities and Exchange Commission, No. 24-10679,

Dkt. No. 1 (11th Cir.), available on https://www.climatecasechart.com/document/west-virginia-
v-u-s-securities-exchange-commission _e3e9
® EG Lorraine Permitting v. Minister of Ecological Transition and Finance, available on

https://www.climatecasechart.com/document/eg-lorraine-permitting-v-minister-of-ecological-
transition-and-finance 787b
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reconcile the disputed measure with climate objectives, given appropriate
legal framing.

A second category comprises what has been termed ESG backlash
litigation — lawsuits reacting against the incorporation of environmental, social
and governance (ESG) considerations in corporate or financial decision-
making.'’ Particularly in the U.S., a political backlash has arisen against ESG
investing and climate-aligned business practices, leading to legal actions. State
attorneys general in about a dozen Republican-led states have sued or
investigated financial firms for allegedly boycotting fossil fuel companies or
colluding to advance a “climate agenda” in violation of antitrust laws. One
high-profile example is Nebraska v. Daimler Truck North America (2024)",
in which the State of Nebraska and two trade associations, along with four
manufacturers of heavy-duty trucks and engines and their trade group sued
several major truck manufacturers over their voluntary agreement to phase
out diesel trucks, calling it an unlawful anti-competitive conspiracy. Other
cases have targeted asset managers like BlackRock for purportedly breaching
fiduciary duty by considering climate risks in their portfolios. Although many
of these anti-ESG cases have not succeeded in court — for instance, a lawsuit
by pension fund beneficiaries against New York State’s retirement fund for
divesting from fossil fuels ( Wong v. NYSCRF) was dismissed in 2025 for lack
of standing — they contribute to a climate of legal uncertainty'”. Companies
find themselves squeezed between demands from ESG proponents (who may
bring greenwashing suits or derivative actions for failing to act on climate
pledges) and threats from ESG opponents (who challenge climate-oriented
practices as illegal). Observers have noted that, so far, the anti-ESG
movement’s legal arguments have not been particularly persuasive in court,
but the landscape remains unsettled””. Moreover, the very existence of these
cases can have a chilling effect on private sector climate leadership, as even
the prospect of litigation may deter firms from making climate commitments.
In response, a nascent reactive litigation trend has also emerged: for example,

107. Setzer and C. Higham, Global Trends in Climate Change Litigation: 2025 Snapshot,
2025, Grantham Research Institute on Climate Change and the Environment, London School of
Economics and Political Science.

11 Nebraska v. Daimler Truck North America, D15C1240000570, 19/11/2024, Neb. Dist.
Ct.

2 Wong v. New York City Employees’ Retirement System, 2024-05062, 11/03/2025, N.Y.
App. Div.

3 C. Field and C. Hanawalt, The Anti-ESG Movement Has Not Fared Well in Court, but
Critical Decisions Are Pending, in Climate Law: A Sabin Center blog, 2024 (noting that while anti-
ESG cases have largely failed so far, the threat of such litigation creates uncertainty).
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in American Sustainable Business Council v. Hegar, a coalition of businesses
and investors sued Texas officials to challenge a state law penalizing financial
institutions that “boycott” fossil fuel companies'!. Such reactive suits seek to
defend pro-climate or ESG-aligned policies against rollback attempts,
essentially flipping the script by using litigation to protect the space for
climate action.

A third notable category is Strategic Litigation Against Public
Participation (SLAPP) suits. These are lawsuits — often filed by corporations
— aimed at intimidating and silencing activists, critics or organizations who
speak out on matters of public interest, including climate change. The classic
SLAPP scenario is a company suing environmental protesters or community
organizers for defamation, conspiracy, or other torts, not necessarily to win
on the merits but to burden the defendants with legal costs and discourage
further activism.

A dramatic recent example of a SLAPP climate suit is Energy Transter
LPv. Greenpeace, related to the Dakota Access Pipeline protests. In March
2025, a North Dakota jury found Greenpeace liable for defamation and other
claims and awarded the pipeline company $667 million in damages® -- an
amount that Greenpeace has warned could bankrupt its U.S. operations®.
The judge has since cut that to $345 million, and Greenpeace International
has filed its own case against Energy Transfer in the Netherlands, the first
real-world test of the EU Anti-SLAPP Directive above mentioned.

Greenpeace maintains that the suit’s allegations of a coordinated
“misinformation campaign” were baseless and that the verdict (now under
appeal) represents an extreme effort to punish advocacy and deter future
protests. Human rights and civil society groups have decried the case as a
textbook SLAPP, raising serious First Amendment concerns. In response to
the broader threat posed by SLAPPs, the European Union adopted an Anti-
SLAPP Directive in April 2024, which introduces procedural safeguards to
enable early dismissal of manifestly unfounded lawsuits against public
participation and allows courts to impose penalties on those who bring
abusive claims. The EU directive is intended to strengthen the protection of
activists, journalists and watchdog NGOs within the Union from litigation

4 American Sustainable Business Council v. Hegar, 1:24-cv-01010, 10/1/2025, W.D. Tex.

B R. Leingang and N. Lakhani, ‘ Greenpeace must pay at least $660m over Dakota Pipeline
protests, says jury’, in The Guardian, 2025.

16 R. Leingang and N Lakhani, op. cit.
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tactics like those seen in the Energy Transfer case'. It remains to be seen how
effective these measures will be, but they signal a growing recognition (at least
in some jurisdictions) of the need to shield climate activists and rights
defenders from legal harassment.

Alongside these explicitly anti-regulatory, anti-ESG, and SLAPP
phenomena, two other categories that form the core focus of this article: just
transition litigation and green v. green litigation. These types of cases are
distinctive because they do not necessarily dispute the reality of climate
change or the necessity of climate action, but rather demand that climate
action be carried out in a manner consistent with other social and
environmental imperatives. They occupy a somewhat middle ground in the
climate litigation spectrum. On the one hand, they are not “climate-aligned”
in the narrow sense — that a win for the plaintiffs might halt or modify a
climate-related project, at least temporarily. On the other hand, their
motivations are not to perpetuate a high-carbon status quo, but to ensure that
the shift away from that status quo is fair and does not create new injustices
or environmental harms. As such, these lawsuits often raise complex questions
about how to balance and reconcile multiple public interests: the urgent need
to reduce carbon emissions and adapt to warming, versus the equally pressing
needs of affected workers and communities, and the protection of ecosystems
and species that may be jeopardized by climate solutions.'® The sections below
delve into each of these categories, examining their emergence, key cases, and
potential lessons for policymakers about managing the trade-offs inherent in
climate action.

3. “Just Transition” Litigation — Climate Action Meets Equity and Human
Rights

The term “just transition litigation” has been proposed to describe a subset
of cases brought by those who are adversely affected — or expect to be adversely

7.C. Eckes and P. Paiement, Silencing Greenpeace: The Need for Robust Anti-SLAPP
Measures, in Verfassungsblog, 2025 (analyzing the Energy Transfer v. Greenpeace verdict in light
of the EU Anti-SLAPP Directive).

18 7, Setzer and C. Higham, Global Trends in Climate Change Litigation: 2025 Snapshot,
2025, Grantham Research Institute on Climate Change and the Environment, London School of
Economics and Political Science.
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affected — by the shift to a low-carbon economy"”. In essence, these lawsuits
invoke principles of justice and human rights to challenge climate change
mitigation or adaptation measures, arguing that the burdens of these measures
fall unfairly on certain groups or that the processes for implementing them are
unjust. This notion has gained traction in academic literature only recently.
Savaresi and Setzer first highlighted the trend in 2022, and a multi-author study
in 2024 sought to conceptualise just transition litigation as a distinct
phenomenon®. According to their definition, just transition litigation consists of
“lawsuits raising questions over the justice and fairness of laws, projects or
policies adopted to deliver climate change adaptation and/or mitigation. This
litigation challenges how climate action is designed and delivered, rather than the
need for such action””'. What distinguishes these cases is that the plaintiffs are
typically not climate-deniers or fossil fuel companies, but rather workers,
Indigenous peoples, or local residents who accepr the need for climate action but
claim that specific policies or projects have overlooked their rights or failed to
provide for a fair sharing of costs and opportunities.

To date, most identified just transition litigation has arisen in the context of
climate mitigation, especially local implementation of renewable energy policies
and development of “transition minerals” for clean technologies. A significant
number of these cases have been filed by Indigenous communities or rural
populations affected by large renewable projects (wind farms, solar parks) or
mining operations for critical minerals like lithium and cobalt. Common
grievances include inadequate consultation and consent, environmental
degradation of local lands and waters, and the lack of equitable benefit-sharing.
For example, in Chile, Gobierno Regional de Atacama v. Ministerio de Mineria
(2022) was brought by a regional government challenging the central authorities’
decision to expand lithium extraction in the Atacama salt flats without proper
local consultation®. Lithium is a key component of batteries for electric vehicles
and energy storage, making it vital for the global low-carbon transition. Yet its
extraction can strain water resources and disrupt livelihoods for Indigenous
Atacameno communities. The case exemplifies the tension: it does not question
the importance of lithium for climate goals, but demands that the pursuit of those
goals respect local water rights and participatory processes. Similarly, in India,

Y A. Savaresi and J. Setzer, Rights-based Litigation in the Climate Emergency: Mapping the
Landscape, in Journal of Human Rights and the Environment, vol. 13, 2022, p. 7 ff; A. Savaresi
et al., Conceptualising Just Transition Litigation, in Nature Sustainability, vol. 7, 2024, p. 1379 ff.

20 A, Savaresi et al., op. cit.

2L A, Savaresi et al., op. cit., p. 1379-1380.

22 Regional Government of Atacama v Ministry of Mining and Other, Court of Appeals of
Copiapo, 10/1/2022.
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villagers and farmers have gone to court over land acquisition for solar parks,
alleging violations of land rights and insufficient compensation (e.g. cases in the
states of Rajasthan and Gujarat in 2021-23), while in South Africa, activists have
challenged approvals for mining minerals like titanium in ecologically sensitive
areas, citing threats to community livelihoods®.

In 2023, several new cases expanded the scope of just transition litigation
to include climate adaptation measures. One noteworthy example arose in
Pakistan: in 2022, a group of United Nations Special Rapporteurs sent a formal
communication to the Pakistani government concerning mass evictions and home
demolitions along Karachi’s stormwater drains (locally known as nullahs).* These
demolitions were part of a flood-control strategy following devastating urban
floods, ostensibly an adaptation effort to climate-induced extreme rainfall. The
Special Rapporteurs alleged that the evictions were being carried out without due
process or adequate resettlement, violating the human rights of the affected
residents (mostly low-income families) despite a domestic court order urging that
human rights be respected in the process. The complaint essentially argued that
a climate adaptation plan — making Karachi more resilient to monsoon flooding —
was being executed in an unjust manner by placing disproportionate hardship on
vulnerable people. A similar theme underlies a communication sent in 2023 by
UN Special Rapporteurs to the French government regarding the construction of
so-called “mega-basin” water reservoirs in western France. These large artificial
basins store water for irrigation to help farmers cope with droughts exacerbated
by climate change (an adaptation measure), but opponents contend they
monopolize water for agri-business at the expense of small farmers and
ecosystems. The UN experts raised concerns that the projects were being
implemented without sufficient public participation and with potential violations
of the rights to water and a healthy environment. While these UN
communications are not court cases, they were later added to climate litigation
databases as instances of human-rights-based challenges to climate responses,
illustrating the broadening ambit of just transition claims.

Beyond individual case studies, a broader picture of just transition litigation
is emerging through systematic tracking efforts. In 2024, the Business & Human

3 M. A. Tigre et al., Just Transition Litigation in Latin America: An Initial Categorization
of Climate Litigation Cases Amid the Energy Transition, Sabin Center for Climate Change Law,
2023 (surveying cases where renewable energy or mining projects were challenged on justice and

rights grounds).
2% Communication to Pakistan concerning the ongoing forced evictions and home
demolitions along Karachi’s waterways (nullahs), available on

https://www.climatecasechart.com/document/communication-to-pakistan-concerning-the-
ongoing-forced-evictions-and-home-demolitions-along-karachis-waterways-nullahs 25e0
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Rights Resource Centre launched a Just Transition Litigation Tracker to monitor
cases worldwide where communities or workers assert rights in the context of
climate transition projects. By early 2024 the tracker had identified 60 relevant
legal actions across various jurisdictions”. Strikingly, the vast majority (around
80%) of these cases involve alleged impacts on water access, and over three-
quarters involve environmental degradation claims such as pollution or ecosystem
damage. More than half (55%) of the cases involve alleged violations of
Indigenous peoples’ rights — notably the right to Free, Prior and Informed
Consent (FPIC) for projects on their traditional lands®. These statistics underline
that many low-carbon initiatives, from hydropower dams to geothermal drilling
to large wind farms, are raising foundational environmental justice issues. In other
words, the same kinds of grievances that have historically led to environmental
litigation — pollution, resource depletion, land appropriation without consent —
are now surfacing in connection with projects meant to combat climate change.

Developed countries are not exempt from these tensions. In Norway, for
instance, the Supreme Court ruled in October 2021 that permits for two major
onshore wind farms in Fosen had violated the cultural rights of Indigenous Sami
reindeer herders under international law, by depriving them of grazing land
without adequate safeguards.” The court invalidated the wind farms’ licences.
This landmark judgment — essentially a human rights victory against a renewable
energy project — prompted negotiations in which the wind farm operators
ultimately agreed to provide compensation (including alternative grazing lands
and profit-sharing) to allow the turbines to remain in operation. The Fosen case
highlights that even ambitious clean energy developments in wealthy democracies
must reconcile with Indigenous rights and local livelihoods.

In particular, coal phase-outs have triggered disputes over the distributional
impacts of climate policies, including litigation by energy companies seeking
compensation for regulatory losses. While such transitions have primarily been
implemented through legislation and policy, courts have played and will likely
continue to play an important role in clarifying the legal boundaries of “just”

» Business & Human Rights Resource Centre, Just transition litigation tracking tool, 2024;
Business & Human Rights Resource Centre, Unjust transition on trial: Communities and workers
litigate to shape corporate practice, 2024 (noting 95 lawsuits tracked globally since 2009, with
80% alleging water impacts, 77% environmental degradation, and 55% involving Indigenous

peoples’ rights). Available on https://www.business-humanrights.org/en/from-us/just-transition-

litigation-tracking-tool/.
26 Business & Human Rights Resource Centre, Unjust transition on trial: Communities and

workers litigate to shape corporate practice, 2024.
2 Statnett SF et al. v. Ser-Fosen sijte et al, available on

https://climaterightsdatabase.com/2021/10/11/statnett-sf-et-al-v-sor-fosen-sijte-et-al/
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climate regulation. In the Netherlands, a 2022 judgment of the District Court of
The Hague rejected claims by major energy companies for compensation arising
from the statutory phase-out of coal-fired electricity generation by 2030.” The
companies argued that the coal ban amounted to an unlawful interference with
their property rights under European human rights and EU law. The Court held
that the interference was lawful, proportionate, and foreseeable, and therefore
did not require compensation. It found that the coal ban did not constitute a de
facto expropriation, as the companies retained meaningful economic interests in
their assets, including the possibility of conversion to alternative uses.
Emphasising the long-standing societal and political debate on coal phase-outs,
as well as the transition period built into the legislation, the Court concluded that
a fair balance had been struck between private economic interests and the public
interest in reducing greenhouse gas emissions. The ruling illustrates how courts
may uphold ambitious climate measures even where they impose significant
economic costs, provided these costs do not amount to an individual and
excessive burden.

Importantly, however, the availability of international investment
agreements allowing investors to bring claims against states through investor—
state dispute settlement (ISDS) mechanisms poses ongoing risks for these just
transition policies.”” Coal phase-outs, in particular, have become a focal point for
such claims. Reports indicate, for example, that a Swiss public utility has initiated
international arbitration against Germany in relation to compensation for the
shutdown of a coal-fired power plant, highlighting how transition-related
disputes may be displaced from domestic courts—where public interest balancing
is central—to arbitral fora with different legal logics and remedial expectations.’
Most recently, a claim was launched against the UK over the rejection of a coal
mine in Cumbria.’!

Just transition cases suggest that bypassing social safeguards to fast-track
the climate transition can backfire — leading to costly and time-consuming legal

28 RWE and Uniper v. the Netherlands (Ministry of Climate and Energy), available at

https://www.climatecasechart.com/document/rwe-and-uniper-v-the-netherlands-ministry-of-

climate-and-energy 5fd1
» Anatole Boute, Phasing Out Coal Investment Contracts: Does Just Transition Finance

Legitimize Unjust Compensation?, ICSID Review - Foreign Investment Law Journal, 2025;,
siae037, https://doi.org/10.1093/icsidreview/siae037

30 Lawsuit against German coal phase-out could cost taxpayers millions (19/5/2025),
available at https://power-shift.de/en/klage-gegen-deutschen-kohleausstieg-koennte-
steuerzahlende-millionen-kosten/

*1 Powerful anti-climate legal instrument could cost the UK billions (8/10/2025), available
on https://www.e3g.org/news/powerful-anti-climate-legal-instrument-could-cost-the-uk-

billions/
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disputes that may delay projects and undermine public support for climate
policies. They also show courts stepping in to enforce principles of procedural
fairness and distributive justice in climate policymaking. For companies and
investors, the rise of these cases is a warning signal: climate action that is perceived
as trampling on human rights or exacerbating inequality will face legal pushback.
Conversely, proactively addressing social and environmental co-impacts — through
inclusive decision-making, benefit-sharing, and compensation where needed —
can reduce litigation risk and create more durable climate solutions.

On a more optimistic note, just transition litigation can provide constructive
lessons for policymakers. Court decisions or settlements in these cases often
require authorities to adopt measures to mitigate harms or to include affected
groups in decision-making. A case from Chile offers an instructive example. In
Sindicato de Trabajadores de Maritima & Comercial Somarco Ltda. y otros v.
Ministerio de Energia, workers at several coal-fired power plants filed a
constitutional claim (recurso de proteccion) arguing that the government’s
agreements to retire those plants — part of Chile’s Energy Sector Decarbonisation
Plan — had been reached without consulting the workers or providing plans for
their re-employment, thus infringing their constitutional rights to work and to
equality.”” The Chilean Supreme Court agreed that the workers’ rights needed
protection in the energy transition process and ordered the government to
develop a plan, in coordination with relevant ministries, to support the
reintegration or retraining of the affected workers. Following this judgment, the
Ministry of Energy reported back to the court with a series of measures: notably,
it created an Interministerial Committee for a Just Socio-Ecological Transition,
tasked with ensuring that labor and social dimensions are addressed in the phase-
out of coal and other high-carbon industries. The Ministry’s report outlined
scholarship programs and economic development initiatives in the regions
impacted by coal plant closures, signaling a concrete policy effort to fulfill the
court’s mandate. The court accepted these measures as satisfactory, and the case
was closed. While it is unclear to what extent the litigation alone spurred the
creation of Chile’s just transition strategy (the government had political
commitments in that direction as well), the case undoubtedly catalyzed a sharper
focus on workers’ rights in climate policy. It exemplifies how litigation can serve
as a catalyst for policy change: rather than merely blocking a climate measure, a
just transition lawsuit can push the state to refine that measure so that it better
aligns with social justice imperatives.

32 Company Workers Union of Maritima & Commercial Somarco Limited and Others v

Ministry of Energy, available at https://www.climatecasechart.com/document/company-workers-
union-of-maritima-commercial-somarco-limited-and-others-v-ministry-of-energy f13e
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From the above, we can discern that just transition litigation sits at the
intersection of climate action, human rights, and socio-economic policy. These
cases do not dispute the need to address climate change; rather, they insist that
the way we address it must be inclusive and just. For the communities bringing
these claims, the courtroom becomes a venue to assert that “climate justice” is not
only about reducing emissions for future generations, but also about protecting
existing rights and livelihoods in the here and now. Courts’ responses have varied:
some have been sympathetic, like the Chilean Supreme Court, while others have
been more reluctant to interfere with climate policies. Yet even unsuccessful cases
can send signals that influence public discourse and policy development.
Importantly, there is a geopolitical dimension. Many just transition cases arise in
the Global South (Chile, India, South Africa, for example), where issues of
development, poverty alleviation, and historical inequities are deeply entwined
with climate action debates. They highlight a concern that the costs of
transitioning to clean energy (or adapting to climate impacts) might be offloaded
onto those least able to bear them, unless deliberate measures are taken to share
benefits and compensate harms. Moving forward, the proliferation of these cases
could lead to a body of jurisprudence that establishes principles for what a “just”
climate action entails — for example, requirements for participatory decision-
making, for impact assessments that consider distributional effects, or even
substantive limits on climate measures that unduly harm vulnerable groups.

Before turning to green vs. green litigation, a cautionary note is warranted.
While most just transition lawsuits are grassroots efforts genuinely seeking
fairness, there is a possibility of their narrative being appropriated by actors with
anti-climate agendas. Fossil fuel interests, for instance, could try to fund or
encourage litigation that uses the language of jobs or energy poverty to challenge
climate policies — not out of real concern for workers or the poor, but to protect
their own assets. In this political moment, this an especially timely concern — in
litigation and beyond. Take for instance, Canada’s recent Bill C-5 Building Canada
Act implemented by the new Prime Minister Mark Carney.” The bill, presented
as a tool to bolster the Canadian economy in light of the trade war ignited by U.S.
President Donald Trump*, has received unified pushback from Indigenous

33 Bill C-5 Building Canada Act, 6/6/2025, available at
https://www.parl.ca/documentviewer/en/45-1/bill/C-5/first-reading

* Government of Canada, Building Canada Act — Projects of national interest, available at
https://www.canada.ca/en/one-canadian-economy/services/building-canada-act-projects-
national-interest.html
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communities across Canada.” The bill is sweeping and allows the government to
fast-track projects deemed important to Canada’s ‘national security.” The Prime
Minister has claimed the bill will advance clean energy production and the rights
of Indigenous peoples, but Indigenous communities are concerned that its
purpose is primarily to expedite oil and gas production without adequate
environmental impact assessments, community participation, decision-making,
transparency, and more.”® Legal challenges to these new projects are expected’’
and the bill’s passing illustrates a key example of just transition language being
used in legislation primed for environmental risk and potential Indigenous rights
violations. The widespread condemnation from across civil society also
demonstrates heightened awareness to climate projects enacted in bad faith.
Future legal action against these projects can be a powerful tool for impacted
communities to push back against dominant narratives that are driven by anti-
climate considerations.

Distinguishing between authentic just transition claims and those that are
pretextual is challenging. Courts may need to scrutinize the evidence and
motivations in such cases carefully. Nonetheless, the rise of just transition
litigation signals a critical evolution in climate governance: success in the climate
fight will increasingly be measured not only in tones of CO2 abated, but also in
the equity of the transition process.

4. “Green v. Green” Litigation — Reconciling Climate Action with
Environmental Conservation

A parallel trend to just transition cases is the emergence of what might be
termed “green v. green” litigation — legal challenges that put climate objectives
into potential conflict with other environmental protection goals.”® The
quintessential green-vs-green case involves a renewable energy or climate
adaptation project being challenged on ecological grounds. For example, local

% Canada poised to pass infrastructure bill despite pushback from Indigenous people, The
Guardian (20/6/2025), available at https://www.theguardian.com/world/2025/jun/20/canada-
infrastructure-bill-indigenous-rights

%6 L. Cecco, ‘Canada: Carney unveils array of national projects to ‘turbocharge’ economy’,
in The Guardian, 2025.

’7 Ecojustice, Press Release: Environmental and civil society groups react: Bill C-5 becomes
law, setting a dangerous precedent, 2025.

% J. Setzer and C. Higham, Global Trends in Climate Change Litigation: 2025 Snapshot,
2025, Grantham Research Institute on Climate Change and the Environment, London School of
Economics and Political Science.
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environmental groups might sue to block a large wind farm because of its impact
on bird or bat populations, or conservationists might oppose a new hydroelectric
dam due to the flooding of biodiverse habitats. These cases raise a fundamental
question: How should the legal system navigate situations where one facet of
environmental stewardship (climate change mitigation, in these instances)
appears to clash with another facet (biodiversity conservation or pollution
prevention)?

Such tensions are not entirely new — environmental law has long grappled
with trade-offs (for instance, between energy development and wildlife
protection). However, the urgency of the climate crisis and the scale of transition
needed are bringing these trade-offs to the fore with greater frequency and higher
stakes. The rollout of utility-scale renewable energy infrastructure, transmission
lines, critical mineral mining, and adaptation works (like seawalls or water
diversion projects) is accelerating worldwide. Inevitably, some of these projects
are sited in areas of environmental sensitivity or raise concerns for local
communities who care about their environment. When mitigation measures for
those impacts are viewed as insufficient, opponents are turning to the courts.

One prominent recent illustration comes from India. The case of MK
Ranjitsinh & Others v. Union of India began as a wildlife conservation petition
aimed at protecting two critically endangered bird species — the Great Indian
Bustard (GIB) and the Lesser Florican — from fatal collisions with power lines in
their desert habitat.”” In 2021, the Indian Supreme Court initially ordered that
certain high-voltage power lines in priority GIB habitat in Rajasthan and Gujarat
be placed underground, and that bird diverters be installed on others, to prevent
further bustard deaths. This order had significant implications for existing and
future renewable energy projects in those sun-rich, wind-rich states, since many
involved overhead transmission infrastructure. The Government of India, citing
its renewable energy targets, later approached the court seeking a modification of
the order, arguing that mandating underground cables across the board would
severely impede solar and wind development crucial for climate mitigation. In
March 2024, the Supreme Court delivered a new judgment: it set aside the blanket
undergrounding requirement and established an expert committee to find site-
specific solutions to balance bustard conservation with renewable energy
deployment®’. In this ruling, the court notably acknowledged an implicit right to
be protected from climate change as part of the fundamental right to life, thereby

¥ MK Ranjitsinh &  Others v. Union of India, available at
https://www.climatecasechart.com/document/mk-ranjitsinh-et-al-v-union-of-india-et-al 91a4

7. Gupta, ‘Climate judgement reveals nuanced interplay between biodiversity and
renewable energy’, in Mongabay-India, 2024.
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recognizing climate considerations alongside biodiversity. The judgment
emphasized a “holistic approach” and rejected the notion of a binary choice
between conservation and clean energy, speaking instead of a “nuanced
interplay” between safeguarding an endangered species and addressing the
pressing global challenge of climate change.

Reactions to the Indian decision have been mixed. Some commentators
welcomed it as a pragmatic step that respects India’s clean energy needs while
entrusting experts to devise wildlife protections. They see it as implicitly
affirming a climate-conscious approach to environmental law, threading the
needle between two urgent imperatives. Others have expressed concern that the
ruling lacks clear enforcement mechanisms and may dilute prior safeguards for
the birds”. They note, for instance, that implementation of mitigation (like
installing bird diverters across thousands of kilometers of power lines) will be
challenging, and that the court did not specify interim measures to protect the
bustard population in the meantime. Regardless, the case underscores how courts
are grappling with climate versus biodiversity conflicts and trying to craft
remedies that accommodate both to the extent possible.

Similar patterns are seen elsewhere. In Romania, environmental NGOs
(Declic and Bankwatch Romania) brought a lawsuit in 2022 to stop the Rastolita
hydropower project, which was under construction within a Natura 2000
protected site.” They argued that proceeding with the dam would irreversibly
damage primary forests and threatened species, violating EU environmental laws
that strictly protect such habitats. The Romanian court agreed and in 2023
annulled the project’s environmental permit, effectively halting a renewable
energy facility on biodiversity grounds. The message was that even projects
contributing to climate mitigation must comply with conservation laws. Under
the EU legal framework, climate change does not automatically override
biodiversity directives — a stance likely to result in more such clashes if authorities
do not proactively plan renewable deployment to avoid ecological hotspots.

4 R. Dutta, How a Critically Endangered Bird Helped Further the Cause of Climate Justice
in India, The Wire, 2024; N. Dubash et al., ‘Court on climate right and how India can enforce it’,
in The Hindu, 2024.

#2S. Jamwal, ‘A moment for just transition litigation to take wing’, in The Hindu, 2024.;J.
Gupta, ‘ Climate judgement reveals nuanced interplay between biodiversity and renewable energy,
in Mongabay-India, 2024 (raising concerns about enforcement and scientific rigour in the Indian
case).

$Declic and Bankwatch Romania v. Réstolita Hydropower Project, available at
https://www.climatecasechart.com/document/declic-and-bankwatch-romania-v-rastolita-
hydropower-project_7751?q
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In the United States, disputes over offshore wind farms have garnered
significant attention. Along the Atlantic coast, multiple offshore wind projects are
in development to meet clean energy goals, but some have faced pushback from
coastal communities and environmental groups. One case filed in 2023 is Save
Long Beach Island v. U.S. Department of Commerce, in which a local
organization challenged the approval of an offshore wind project off New Jersey.*
The lawsuit claims that the project’s environmental review was inadequate,
particularly regarding potential impacts on North Atlantic right whales and
humpback whales, which have experienced unusual mortality events in recent
years. Notably, the complainants argued that the project’s climate benefits would
be negligible and could be offset by the loss of the whales’ “immense carbon
sequestration capacity” — essentially contending that harming whales might
worsen climate change, since whales play a role in ocean carbon cycling. Scientists
and agencies have refuted the suggestion that offshore wind development is
killing whales: NOAA has stated that no whale deaths have been attributed to
offshore wind activities and that there is no evidence linking recent whale
strandings to wind farm surveys®. The carbon sequestration role of whales, while
valuable, is also not comparable in scale to the emissions the wind farm would
avoid. The case, however, exemplifies how opposition to climate projects can
weave in climate arguments on the other side — here effectively asserting a pro-
climate reason (protecting carbon-absorbing whales) to oppose a renewable
energy project.

It is important to note that opposition to offshore wind in the U.S. has been
fomented by a network of groups with varying motivations. Research from Brown
University’s Climate and Development Lab mapped an “anti-offshore wind
network” operating across multiple East Coast states®. The network includes
some grassroots conservation groups and fishing industry interests with genuine
local concerns, but also organizations and media outlets linked to climate-change
denial and fossil fuel funding. Tactics have included spreading misinformation —
for example, unfounded claims that underwater noise from wind farm
construction is causing whale deaths — and amplifying NIMBY sentiment. The
Brown study suggests that while it is too simplistic to dismiss all offshore wind

4 Save Long Beach Island v. U.S. Department of Commerce, available at

https://www.climatecasechart.com/document/save-long-beach-island-v-u-s-department-of-
commerce_aef0?g=Save+Long+Beach+Island+v.+U.S.+Department+of+Commerce

# €, Jaramillo, ‘No Evidence Offshore Wind Development Killing Whales , FactCheck.org,
2023.

% 1. Slevin et al., Against the Wind: A Map of the Anti-Offshore Wind Network in the
Eastern United States, Climate and Development Lab, Brown Univ., 2023, p. 4 ff. (detailing
participants in anti-wind movement and noting use of misinformation).
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opponents as NIMBY or “dark money” fronts, there is a complex web of actors,
and in some instances information provided to local groups originates from
entities tied to fossil fuel interests. This blurring of lines makes the adjudication
in such cases even more delicate: courts must sift through scientific evidence to
discern legitimate environmental issues from exaggerated or bad-faith assertions.
In the Save Long Beach Island case and similar suits, a key question will be
whether project opponents can show concrete harm to whale populations under
laws like the Marine Mammal Protection Act or Endangered Species Act, as
opposed to speculative claims that have no rigorous support.

Green vs. green litigation is by no means confined to renewables. Another
frontier is emerging around climate adapration projects. Mention has been made
of a case in California: Sierra Club v. California Department of Water Resources.”
This lawsuit challenges a major infrastructure proposal known as the Delta
Conveyance Project — essentially a tunnel to divert water around the ecologically
rich Sacramento-San Joaquin River Delta — which state authorities argue is
necessary to secure water supplies in the face of a climate-driven decline in
snowpack and more erratic precipitation. Environmental groups, however,
contend that the project will further harm the Delta’s fragile ecosystems and drive
endangered fish species to extinction. Here, the conflict is between long-term
climate resilience for California’s water system and the immediate health of one of
North America’s most important estuaries. The case raises complex issues under
state environmental law about whether the adaptation benefits justify the
ecological costs and whether alternatives (like decentralized water conservation)
were adequately considered. It points to a potential new wave of green vs. green
cases: those not only opposing mitigation projects, but also challenging
adaptation strategies that involve significant environmental trade-offs. Similar
tensions could arise around sea walls (coastal protection vs. loss of wetlands),
managed retreat from shorelines (relocation vs. community rights), and even
geoengineering proposals.

Courts facing green vs. green cases are essentially being asked to mediate
between different environmental values and to scrutinize whether climate-related
projects are being planned and executed in a way that respects legal safeguards
for nature. This is a formidable task. Environmental laws often do not contain
explicit formulas for trading off, say, a ton of CO2 emissions vs. the survival of a
species. Judges may rely on general principles like sustainable development or
proportionality. In the Indian bustard case, the Supreme Court invoked the idea

4 Sierra Club v. California Department of Water Resources, available at

https://www.climatecasechart.com/document/sierra-club-v-california-department-of-water-
resources_bc5b
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that conservation and climate must be pursued together “without sacrificing
either” — essentially an appeal to balance.” In the Romanian dam case, the court
applied the black-letter EU law that gives primacy to protecting Natura 2000 sites,
effectively ruling that biodiversity trumped a renewable energy objective in that
instance.”” Different legal contexts yield different approaches, but the underlying
challenge is the same: integrating climate imperatives into environmental
decision-making without unduly undermining other environmental protections.

Policymakers have started to respond to these challenges by seeking more
integrated solutions. For example, the European Union in 2022 introduced
measures to designate certain “go-to” areas for renewable energy development
away from high-value conservation sites, streamlining permitting in low-conflict
zones while upholding strict safeguards in sensitive areas™. Proactive planning of
this kind could reduce the incidence of green v. green litigation by steering climate
projects to locations and designs that minimize ecological disruption.
Nevertheless, unanticipated conflicts will surely remain, leaving courts to grapple
with their resolution.

In Australia, an interesting inversion of a green vs. green scenario occurred
in 2024 when a wind energy developer sued the federal government for denying
it feasibility licences in a marine zone due to concerns about impacts on whales
(Seadragon Oftshore Wind Pty Ltd v Minister for Climate Change and Energy’').
The developer argued that the minister had failed to adequately weigh the public
interest in decarbonisation and had set an unreasonably low threshold for
acceptable biodiversity risk. This flips the typical script: here a climate project
proponent was in court arguing that environmental authorities were too risk-
averse. While that case is pending, it shows that green vs. green conflicts can
sometimes see climate advocates on the offensive, using litigation to challenge
what they view as overly stringent environmental restrictions on renewables.

® MK  Ranjitsinh &  Others v. Union of India, available at
https://www.climatecasechart.com/document/mk-ranjitsinh-et-al-v-union-of-india-et-al 91a4

“Declic and Bankwatch Romania v. Rastolita Hydropower Project, available at
https://www.climatecasechart.com/document/declic-and-bankwatch-romania-v-rastolita-
hydropower-project_77512q

* Tn response to the global energy market disruption caused by Russia's invasion of
Ukraine, the European Commission implemented REPowerEU Plan to phase out Russian fossil
fuel imports. Launched in May 2022, REPowerEU is helping the EU to save energy, diversify
energy supplies, produce clean energy. See
https://commission.europa.eu/topics/energy/repowereu_en.

’1 Seadragon Offshore Wind Pry Ltd v Minister for Climate Change and Energy, available
at  https://www.climatecasechart.com/document/seadragon-offshore-wind-pty-ltd-v-minister-
for-climate-change-and-energy dcc3
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These examples, alongside just transition cases, underscore another facet of
contemporary climate litigation: as societies ramp up climate-related investments,
they are being held accountable not just for whetherthey act on climate, but Aow
they do so. Courts are being asked to mediate between competing environmental
and social values, and to ensure that the means of pursuing climate solutions are
consistent with legal norms and do not produce unjust or unsustainable
outcomes. The next section will draw together insights from both just transition
and green vs. green litigation and consider their implications for the broader
climate legal landscape.

5. Conclusion — Navigating the Dilemmas of the Low-Carbon Transition

We have entered a phase of climate law where Aow climate action is
undertaken is as contested as whether sufficient action is undertaken. In earlier
waves of climate litigation, the typical dichotomy was often environmentalists
versus industry or government inaction — essentially, climate protection pitted
against economic or administrative status quo interests. Now, a significant subset
of cases pits climate protection against other environmental or social
considerations, requiring courts to perform a more intricate balancing of public
goods and rights. This represents a maturation of the climate legal landscape,
involving more complex trade-offs and a need to reconcile multiple dimensions
of the public interest.

The twin trends of just transition litigation and green vs. green litigation
highlight this evolution. They show climate change law becoming deeply
entwined with questions of fundamental rights and equality. In these cases,
claimants are not asking courts to slow climate action because they doubt the
science or want to continue business as usual; rather, they are asking courts to
ensure that climate action itself respects existing rights (to work, to culture, to
property, to water, to a healthy environment) and other legal commitments (to
biodiversity, to procedural fairness). In doing so, such litigation is bringing to
light the distributive and procedural dimensions of the climate crisis: not just how
to lower emissions or enhance resilience in the abstract, but how to do so in ways
that are fair and lawful for all affected.

The outcomes of these cases can have profound implications for climate
governance. On one hand, they might delay or alter specific projects — a wind
farm, a transmission line, a coal phase-out agreement — potentially slowing climate
progress in the near term. On the other hand, they can spur better decision-
making and policy frameworks that integrate justice considerations, thereby
strengthening the social licence for climate action in the long term. Indeed, some
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courts are explicitly articulating climate obligations in rights terms — for example,
by extending the constitutional right to life or to a healthy environment to include
protection from climate change harms (as seen in the Indian Supreme Court’s
climate remarks, and in separate human-rights-based climate cases like the UN
Human Rights Committee’s 2022 decision in 7orres Strait Islanders v. Australiz?).
This integration of climate within the framework of fundamental rights may
empower courts to demand stronger climate action on the one hand (as in the
famous Urgenda case and its progeny), while also moderating climate action to
respect rights on the other hand (as in the Fosen wind farm case or other just
transition disputes). In both respects, climate litigation is serving as a forum to
negotiate the terms of the societal transformation required by climate change.

For policymakers, the message is clear: climate strategies must incorporate
social and environmental considerations by design, not as afterthoughts to be
sorted out in courtrooms. Efforts such as establishing formal just transition
commissions or task forces, conducting thorough participatory impact
assessments, and identifying “win-win” solutions (like combining renewable
energy expansion with ecosystem restoration or community benefit agreements)
can preempt conflicts and foster buy-in. International frameworks are also
increasingly emphasizing these linkages — the Paris Agreement’s preamble notably
calls for a just transition and the protection of human rights in climate action, and
the recent Global Biodiversity Framework urges that climate mitigation measures
be implemented in ways that benefit biodiversity. States committed to net-zero
must also commit to upholding rights and conservation in the process. Initiatives
like well-funded transition plans for affected workers, early consultation with
Indigenous and local communities, and the integration of nature-based solutions
into climate planning can channel potential disputes into consensus-building
processes instead of litigation.

From the perspective of climate advocates, the rise of these lawsuits is a
reminder that Aowwe win the climate fight matters. Pushing through a renewable
project over local objections or achieving emissions cuts by imposing undue
burdens on certain groups may generate backlash that ultimately undermines
climate goals. In contrast, a transition seen as fair — where costs and benefits are
shared, and where those disrupted by change are supported — is likely to be faster
and more robust, because it builds a broader coalition for action. Thus, just
transition and green vs. green litigation, while sometimes portrayed as

°2 Daniel Billy and others v Australia (Torres Strait Islanders Petition), available at
https://www.climatecasechart.com/document/daniel-billy-and-others-v-australia-torres-strait-

islanders-petition 191e
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“impediments” to climate action, can be viewed as signals helping to steer the
transition onto a more just and sustainable path.

For the legal community, these cases are charting new territory. Courts are
developing jurisprudence on the interface of climate change with property rights
(e.g. when phasing out fossil fuel permits might require compensation), with
Indigenous rights, with labor rights, and with environmental principles. In doing
so, judges are effectively defining the contours of what a lawful and legitimate
climate transition looks like. Thus far, no unified doctrine has emerged — the
approaches are context-specific and fragmented. But over time, one can imagine
the contours of a more coherent legal framework: one that, for example,
recognizes a duty of governments to mitigate climate change (as rights-based
climate cases have argued) and a duty to ensure mitigation/adaptation measures
do not violate human rights or environmental law (as just transition and green vs.
green cases insist). The coming years may see more cross-pollination between
these strands. One could foresee, for instance, a future ruling that upholds a
government’s ambitious climate plan as constitutionally required, while
simultaneously requiring that plan to include robust just transition provisions to
pass constitutional muster. In essence, climate litigation is pushing both for more
climate action and for betrer climate action.

Not all these conflicts can or should be resolved by courts alone. Legislative
and executive branches need to anticipate and address these issues proactively.
The law is fundamentally about balancing values in society, and climate change is
forcing a recalibration of values: short-term vs long-term, local vs global, human
vs non-human, present vs future generations. Litigation is a blunt instrument for
such balancing, but in the absence of comprehensive policies, it has become a key
arena for it. The hope is that insights from litigation will inform better
policymaking — that governments will see, for instance, the necessity of pairing
decarbonization policies with social protection measures, or the importance of
spatial planning to avoid siting renewable projects in critical habitats.

In conclusion, just transition and green v. green litigation are helping to
define the terms of the low-carbon future. They remind us that the transition is
not purely a technical endeavour but a deeply societal one, involving questions of
equity, rights, and what kind of world we wish to build. Courts, by adjudicating
these cases, are effectively engaging in a dialogue with policymakers and society
about those questions. The outcome of that dialogue will shape not only how
quickly we can reduce emissions, but also whether the pathway we take enjoys
broad legitimacy and leaves no one behind. Adjudicating the dilemmas of the low-
carbon transition is thus becoming a central task in climate governance. The
challenge — and opportunity — is to ensure that the legal frameworks we develop
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in this process steer us toward a climate-resilient future that is also fair, inclusive,
and respectful of the planet’s ecological limits.

Abstract: Climate litigation has evolved from a tool to spur climate action
into a complex arena where the quality, fairness and direction of climate measures
are contested. While early climate lawsuits often aimed to compel governments
or corporations to reduce greenhouse gas emissions or adapt to climate impacts,
a growing share of cases now challenge Aow climate action is implemented. Two
notable categories of climate litigation are discussed in this article. First, “just
transition” litigation, which consist of cases brought by workers, communities or
Indigenous groups who claim that climate policies or projects unjustly burden
their rights or livelihoods. Second, “green v. green” litigation, in which climate
mitigation or adaptation initiatives are challenged for harming biodiversity or
other environmental values. This article situates these emerging categories of
climate litigation in the broader landscape of climate-related disputes,
distinguishing them from more straightforward “pro” or “anti” climate cases.
Through examples from multiple jurisdictions, the article illustrates how courts
are increasingly called upon to balance competing interests: decarbonization
versus socio-economic equity in just transition cases, and climate goals versus
conservation imperatives in green v. green cases. The analysis shows that such
litigation can both delay climate action and drive improvements in policy design.
It suggests that adjudicating these dilemmas is not only an exercise of aligning
climate action with fundamental rights and environmental justice, but could also
help shaping the legitimacy and sustainability of the low-carbon transition.

Keywords: Climate litigation — just transition — green v. green litigation —
climate justice — judicial review — renewable energy
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