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1. Reimagining the Rule of Law in an AI-Mediated Information Order 
 

Artificial intelligence has slipped, almost without notice, into the smallest 
routines of everyday life. It no longer resembles the spectacular apparatus once 
envisaged by digital utopians, nor the disruptive wave of mechanization familiar 
from earlier cycles of automation. Its presence is more prosaic and more 
pervasive: a steady embedding into the ordinary act of seeking information, of 
consuming instant, seemingly effortless answers, and of being gently steered by 
suggestions that anticipate questions not yet fully formed.1 Recent empirical 
snapshots make this “quiet” shift visible: the daily use of generative systems to 
obtain information has more than doubled within a year; and, although only a 
small share explicitly uses AI as a gateway to news, that cohort too has doubled. 
Many users perceive AI when none is present, while many fail to recognize AI 
features even when they are placed prominently within the news interfaces they 
use daily.2  

AI does not merely add content to the public domain. Increasingly, it 
organizes the conditions of circulation, standing as a medium between individuals 
and what they can access, shaping what is known – and what is merely thought to 

                                                           
 This contribution is included in the proceedings of the X Diritti Comparati conference on 

“Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza 
University of Rome, on 6-7 February 2025. It was produced as part of the project “Framing 
National Human Rights Institutions: European and Comparative Interplays (FRAME)” – CUP 
J53D23005290001 – Code 2022BXT5HR funded by the European Union. 

1 L. Floridi, AI as Agency Without Intelligence: On ChatGPT, Large Language Models, 
and Other Generative Models, in Philosophy & Technology, 2023. 

2 S.L. Myers-S. A Thompson, A.I. Videos Have Flooded Social Media. No One Was Ready, 
in The New York Times https://www.nytimes.com/2025/12/08/technology/ai-slop-sora-social-
media.html, 8 December 2025. 

https://www.nytimes.com/2025/12/08/technology/ai-slop-sora-social-media.html
https://www.nytimes.com/2025/12/08/technology/ai-slop-sora-social-media.html
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be known – through systems that synthesize, rank, and distribute information via 
invisible procedures. The epistemic scaffolding of democracy, long anchored in 
traceable sources and visible editorial practices, is now mediated by 
infrastructures whose inner logic resists scrutiny. As these systems intermediate 
access and comprehension, they also recalibrate the conditions under which 
authority is rendered intelligible and open to challenge.3  

The distribution of power in constitutional democracies has always 
depended upon an informational sphere that is transparent, understandable, and 
contestable. When those preconditions shift, the very framework disciplining 
power must be reconsidered. Viewed through this lens, the constitutional 
tradition has historically regarded the rule of law not as a vacuous slogan, but as 
a robust framework for constraining the exercise of power. This insight resonates 
across doctrine and history, and can be traced to a classic formulation: without 
guarantees of rights and separation of powers, there is no constitution at all. The 
European understanding4 of the rule of law reflects this structural reading. It is 
not a terminal state but a condition: authority must be channeled through general 
and foreseeable norms and remain subject to institutions capable of redress. Past 
European crises confirm how quickly these foundations can be weakened when 
expediency and emergency tempt decision-makers to erode checks and balances.5 
Today, AI risks reproducing such dynamics under new guises – through 
technological opacity and the displacement of responsibility – by relocating 
decision-making into computational processes that are challenging to observe, 
explain, and contest.  

The question that follows is not limited to the potential for errors or bias – 
though both are real. Rather, it concerns how AI reshapes the location and 
justification of power. In its sub-symbolic and generative forms, AI shifts 
authority into opaque machine inferences, reassigns influence across public and 

                                                           
3 O. Pollicino, The quadrangular shape of the geometry of digital power(s) and the move 

towards a procedural digital constitutionalism, in European Law Journal: Review of European 
Law in Context, 29, 1–2, 2023. 

4 A Sajó, The Rule of Law, in R. Schütze-R. Masterman (eds.), The Cambridge Companion 
to Comparative Constitutional Law, Oxford, 2019. Sajó underscores the tension between diverse 
national traditions and a uniquely European conceptualization of the rule of law – defined not as 
a static teleological end, but as a foundational structural prerequisite. This study employs a dual 
doctrinal and institutional methodology to synthesize the Union’s rule-of-law benchmarks from 
primary law and the jurisprudence of the Court of Justice. By examining conditionality 
instruments, specifically the Budgetary Conditionality Regulation and the Recovery and Resilience 
Facility, this paper demonstrates how abstract constitutional principles are translated into 
functional, administrable regimes through the implementation of verifiable safeguards. 

5 J.H.H. Weiler, Europe in Crisis – On «Political Messianism», «Legitimacy» and the «Rule 
Of Law», in Singapore Journal of Legal Studies, 2012, p. 248 ff. 
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private actors, and alters the epistemic conditions within which judgments are 
formed and participation occurs. In this sense, AI is not merely an external 
innovation to which law must adapt. It is an internal test of the very predicates 
upon which the European constitutional order depends.  

From the vantage of European legal thought, the rule of law operates as a 
bridge connecting legality to rights, in both formal and substantive senses. 
Legality offers the predictability and foreseeability that bind official action; rights 
supply the normative commitment that renders authority answerable and redress 
meaningful. Transposed to an AI-saturated environment, these functions face a 
new condition: the “substrates” of visibility and justification – what is accessible, 
how it is filtered, and whether it is intelligible – are now co-determined by 
computational systems. The question is whether the constitutional grammar that 
historically disciplined power – legality, foreseeability, equality, and effective 
access to justice – can still perform its role when the informational infrastructures 
on which those guarantees rest are themselves being reorganized. The analytical 
move proposed here is to restate the rule of law as an institutional architecture 
rather than as a list of separate guarantees. Only by reconstructing that 
architecture can we see how AI-mediated processes of meaning-making 
challenge, displace, or transform its operation. 

One emblematic manifestation of AI’s mediating role lies in search 
environments that present synthetic overviews at the top of results pages.6 By 
inserting a single, AI-generated synthesis above links to diverse primary sources, 
such systems reconfigure user behavior, reducing the likelihood that individuals 
will engage with plural, independently produced materials. Complaints by 
publishers that these “overviews” function as traffic diversions dramatize the 
constitutional problem more than the market dispute: AI is assuming the position 
of a de facto arbiter of salience, subtly adjudicating which claims become 
thinkable, encounterable, and socially meaningful. The concern extends beyond 
revenue. It targets the shift from an environment governed by publicly 
accountable editorial processes to one governed by privately controlled, self-
updating inferential architectures optimized for prediction, summarization, and 
engagement. In such an environment, individuals inhabit spaces where the 
architecture of discovery and justification has already been pre-structured. What 

                                                           
6 A primary illustration of the phenomenon examined herein is the application of Artificial 

Intelligence as an information-filtering mechanism, exemplified by Google’s “AI Overviews.” 
This functionality was recently challenged before the Italian Communications Authority 
(AGCOM) by domestic publishers, who characterized the tool as a “traffic killer.” The core of the 
grievance lies in the AI’s propensity to displace primary sources by offering comprehensive, AI-
generated summaries that disincentivize user click-throughs (see FIEG’s Complaint, 
https://www.fieg.it/salastampa_item.asp?sta_id=1578, 15 October 2025). 

https://www.fieg.it/salastampa_item.asp?sta_id=1578
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becomes visible or invisible, relevant or irrelevant, is increasingly determined by 
computational operators whose logics are neither easily observable nor readily 
interrogable. This reorientation reframes disinformation as a symptom rather than 
a root cause. False or misleading content remains a problem, but the deeper issue 
lies in the infrastructure: in an AI-mediated public sphere, the pathways of access, 
the hierarchies of attention, and the implicit standards of relevance are all the 
products of adaptive systems that work upstream of individual choice. 

In this setting, the rule of law must be re-articulated as a set of operational 
guarantees capable of functioning within an AI-mediated information order. The 
Venice Commission’s benchmark components – legality, legal certainty, the 
prohibition of arbitrariness, equality before the law, and access to justice – remain 
central; 7 however, they must now be connected to the technical and 
organizational features of computational systems that mediate knowledge and 
decision-making. The problem is not that AI raises doctrinal novelties per se; it is 
that it alters the background conditions under which established doctrines can 
effectively discipline power. AI intervenes at the level of intelligibility by changing 
how facts are surfaced, how reasons are formulated, and how institutional 
behavior becomes observable. If reasons must be available for contestation, then 
systems must be built to produce reasons that align with legal criteria and to 
preserve the traceability necessary for review. If oversight is to be substantive, it 
must be tied to human capacities and institutional processes that enable 
meaningful intervention, rather than to formal assurances of a human “in the 
loop”. 

The broader work of which this introduction forms a part proceeds along 
four lines. First, it traces how the rise of digital intermediaries prefigured the 
present challenge by shifting editorial power towards platform governance, even 
before AI autonomy intensified the opacity of curation. Second, it considers how 
freedom of expression, understood as both the right to receive and to impart 
information, must be reinterpreted when communication is pre-structured by 
adaptive systems. Third, it addresses disinformation as a stress test of 
infrastructural governance, demonstrating how falsehoods escalate when 
engagement metrics, rather than verifiability, drive the architecture of attention. 
Fourth, it connects these inquiries to the evolving EU regulatory landscape, 
asking whether emerging frameworks can embed the rule of law’s guarantees at 

                                                           
7 These guarantees correspond to the essential components of the rule of law as identified 

by the Venice Commission: European Commission for Democracy through Law (Venice 
Commission), Rule of Law Checklist, CDL-AD(2016)007, adopted 11–12 March 2016, paras 12-
15. 
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the level where they are now most needed: the infrastructural conditions of 
intelligibility. 

 
 
2. The Conceptual Architecture of the Rule of Law in European 

Constitutional Thought 
 
In the landscape of contemporary European constitutionalism, the rule 

of law is conceived not as a static ideal but as a dynamic, functional 
architecture. Its primary purpose is to structure and discipline the exercise of 
power, creating the conditions under which substantive values – such as 
fundamental rights, equality, and proportionality – can be realized. This 
perspective reframes the central question for any mode of governance: it is 
not whether a system can be abstractly labeled as “rule-of-law compliant,” but 
whether it provides those subject to its authority with the concrete means to 
hold power to account. This requires a legal basis that can be invoked, norms 
that are foreseeable in their application, discretionary acts that can be 
challenged, and remedies that are effective in practice. The rule of law is not 
an end in itself8 but the indispensable instrument through which democratic 
life is sustained and fundamental rights are interwoven with its fabric. 

This instrumental understanding is deeply connected to the 
informational underpinnings of a constitutional democracy. Such a system 
relies not just on electoral cycles or the separation of powers, but on the 
capacity of individuals to access information, formulate independent 
judgments, and participate meaningfully in public discourse. Central to this 
architecture is the dual-faceted nature of freedom of expression: the passive 
right to receive information and the active right to impart it. As has been 
influentially argued, the value of free speech extends beyond individual self-
expression to the cultivation of a cultural ecosystem – a “democratic culture” 
– where individuals can engage in the continuous creation and circulation of 
meaning. A democratic culture, in this sense, is one that preserves a plurality 
of voices9, maintains the openness of communicative pathways, and protects 

                                                           
8 “The chief merit of the teleological approach to the rule of law is that it puts this 

overarching purpose into perspective. The rule of law is not a goal in and of itself that should be 
fetishised, but a means that can help achieve other related values, such as the protection of human 
rights and public accountability, and thus democracy”, N.A. Smuha (ed.), The Rule of Law, in 
Algorithmic Rule By Law: How Algorithmic Regulation in the Public Sector Erodes the Rule of 
Law, Cambridge, 2024, p. 95 ff. 

9 As Jack Balkin contends, the fundamental value of free speech transcends mere personal 
expression; rather, its true worth lies in the preservation of a cultural milieu. Within this 
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the infrastructural conditions that permit ideas to flow without succumbing 
to coercion or capture by dominant interests. This conceptualization aligns 
with the European Union’s own diagnosis of the vulnerabilities facing modern 
democracies. Official reports10 have consistently underscored that media 
freedom and pluralism are not peripheral concerns but are, in fact, structural 
components of the rule of law itself. Independent media perform a crucial 
epistemic function by fostering transparency and facilitating the free exchange 
of information and opinions, thereby rendering public authority both visible 
and contestable. Consequently, when the media face political or economic 
pressures, or when attacks on journalists are not met with accountability, the 
resulting decay is not confined to the information sphere; rather, it invariably 
correlates with a broader erosion of the guarantees that sustain the rule of law, 
including legal certainty, accountability, equality, and access to justice. The 
informational dimension of the rule of law is, therefore, not ancillary but 
constitutive. 

As computational infrastructures increasingly mediate the conditions of 
visibility and contestability, it becomes imperative to clarify the normative and 
institutional commitments that the rule of law demands. To understand how 
artificial intelligence interacts with these commitments, it is necessary to 
dissect the conceptual structure of the rule of law itself. The European legal 
tradition has long navigated between formal interpretations11 centered on 
legality and more substantive accounts focused on rights protection. Yet, both 
streams converge on a core intuition: the rule of law disciplines power by 
rendering it intelligible, foreseeable, and open to challenge. This dual 
orientation provides the analytical framework for assessing the constitutional 
impact of AI, underscoring that the rule of law is concerned not only with 

                                                           
ecosystem, individuals are empowered not only to articulate their own views but to participate 
actively in the collective creation, adaptation, and dissemination of meaning. J.M. Balkin, Free 
Speech in the Algorithmic Society: Big Data, Private Governance, and New School Speech 
Regulation, in U.C.D. Law Review, 2018, p. 1149. 

10 Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Regions, “2025 Rule of Law 
Report. The rule of law situation in the European Union”, Strasbourg, 8.7.2025 COM(2025) 900 
final. 

11 On formalistic accounts see A. Sajó, The Rule of Law, cit., p. 1, noting the risks of 
reducing the rule of law to mere legality. On the crises that have already tested the resilience of 
the rule of law in the EU see F. Casolari, Il rispetto della rule of law nell’ordinamento giuridico 
dell’Unione europea: un dramma in due atti, in DPCE Online, 2016, p. 135 ff. On how 
technological opacity and algorithmic governance risk reproducing or aggravating these crises see 
N. A. Smuha (ed.), From Rule of Law to Algorithmic Rule by Law, in Algorithmic Rule By Law, 
cit., p. 151 ff. 
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constraining authority through predictable and general norms but also with 
securing fundamental rights and ensuring access to meaningful redress.12 This 
is precisely why the debate surrounding AI cannot be confined to terms of 
technological efficiency or innovation alone.  

Because AI systems increasingly mediate access to information – by 
filtering, ranking, or summarizing content – they shape the background 
context in which individuals form judgments about the exercise of power. In 
this sense, AI is not an external force acting upon the constitutional order; it 
is an internal one, both testing and redefining the very conditions under which 
the rule of law is made real.13  

The intellectual heritage of this concept is rich and varied. From one 
perspective, the rule of law is seen as a formal “virtue” of legal systems, 
ensuring that law is capable of guiding conduct through its generality, 
stability, and application by an independent judiciary.14 From another, its 
essence is located in procedure and contestation, emphasizing the practical 
and participatory nature of legality.15 These traditions are synthesized in the 
operational pillars identified by the Venice Commission: legality, legal 
certainty, the prohibition of arbitrariness, equality before the law, and access 
to justice.16 Within the EU’s legal order, these principles have been made 
justiciable, with the Court of Justice reading key treaty provisions together to 
establish enforceable institutional minimums.17 The crucial insight for the 
present analysis is that the rule of law operates as a bridge connecting legality 

                                                           
12 A.Z. Huq, The Rule of Law: A Very Short Introduction, Oxford, 2024. This dimension 

assumes heightened significance when examining the functions of the judiciary, a point frequently 
underscored in authoritative legal literature: M. Cartabia, The Rule of Law and The Role of Courts, 
in Italian Journal of Public Law, 2018, p. 1 ff.; K. Lenaerts, The Rule of Law and the Coherence 
of the Judicial System of the European Union, in Common Market Law Review, 2007, p. 1625 ff.; 
D. Lustig-J.H.H. Weiler, Judicial review in the contemporary world-Retrospective and 
prospective, in International Journal of Constitutional Law, 2018, p. 315 ff. 

13 P. Burgess, AI and the Rule of Law : The Necessary Evolution of a Concept, in P. Burgess 
(eds.), AI and the Rule of Law : The Necessary Evolution of a Concept, Oxford, 2024. 

14 J. Raz, The Rule of Law and Its Virtue, in The Authority of Law: Essays on Law and 
Morality, Oxford, 1979, p. 210 ff. 

15 J. Waldron, The Rule of Law, in E. N. Zalta-U. Nodelman (eds.), The Stanford 
Encyclopedia of Philosophy, Stanford, 2023. 

16 European Commission for Democracy through Law (Venice Commission), Rule of Law 
Checklist, CDL-AD(2016)007, 11-12 March 2016. 

17 CJEU, 27 February 2018, Case C-64/16, Associação Sindical dos Juízes Portugueses 
(ASJP) v Tribunal de Contas, §31-52, where the Court held that Article 19(1) TEU, read in 
conjunction with Article 47CFR and Article 2 TEU, requires Member States to ensure effective 
judicial protection and judicial independence as part of the rule of law. 
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to rights.18 Its formal dimension governs how power is exercised: laws must 
be clear and foreseeable, decisions must be taken by authorized bodies 
according to lawful procedures, and reasons must be given and recorded. On 
the other hand, its substantive dimension ensures that this legality is not 
hollow: decisions must respect principles of equality and non-discrimination, 
remain proportionate, and be subject to effective remedies before an 
independent tribunal. It is this combination of form and substance that 
establishes the rule of law as the principal mechanism for the practical 
guarantee of fundamental rights. 

Artificial intelligence challenges both dimensions at once. When 
automated systems are deployed in high-stakes domains like welfare, 
migration, or credit, their legality depends on whether the decision-making 
process adheres to these established principles. This includes whether the 
deployment is supported by a lawful basis and purpose, whether transparency 
obligations are met, whether human oversight is substantive, and whether 
remedies are available in time to be effective.19 Simultaneously, AI raises 
internal questions about the legality of the system’s design and governance: 
how data are sourced and managed, how objectives and thresholds are 
defined, and how responsibility is allocated across the chain of providers and 
deployers. These are not mere technical details but are fundamentally 
normative choices.20 They determine who is held accountable, what is defined 
as an error, and which values are prioritized in the inevitable trade-offs 
between efficiency and fairness. The core elements of the rule of law – the 
principle of legality, the separation of powers, and the independence of the 
judiciary21 – are precisely the institutional devices designed to make the 
aspiration of a government of laws, not of men,22 a reality.  
 

2.a. The Precarious Structural Integrity of the Rule of Law 

                                                           
18 This image comes from R. Bin, Lo Stato di diritto, Bologna, 2017, p. 120. 
19 Scholars argue on the human rights implication of this system of digital welfare, as in A. 

Rachovitsa-N. Johann, The Human Rights Implications of the Use of AI in the Digital Welfare 
State: Lessons Learned from the Dutch SyRI Case, in Human Rights Law Review, 22-2, 2022, p. 
10 ff.; S. Ranchordás, The invisible citizen in the digital state: Administrative law meets digital 
constitutionalism, in J. De Poorter et al. (eds.), European yearbook of constitutional law, ebook, 
2024; M. van Bekkum-F. Z. Borgesius, Digital Welfare Fraud Detection and the Dutch SyRI 
judgment, in European Journal of Social Security, 2021, p. 323 ff. 

20 G. Finocchiaro, The Regulation of Artificial Intelligence, in AI & SOCIETY, 2024, p. 
1961 ff. 

21 G. Pitruzzella, Stato di diritto, indipendenza delle corti e sovranità popolare: armonia o 
conflitto, in Rivista Diritti comparati, 2018, p. 12 ff. 

22 R. Bin, Lo Stato di diritto, cit., p. 3. 
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We must recognize that the structural integrity of the rule of law is 

fundamentally precarious. As András Sajó observes,23 the rule of law can be 
exploited – transformed into “rule by law” – to provide a cover of legitimacy while 
substantive rights are stripped away. This erosion is not unique to constitutional 
backsliding; we are witnessing the exact same pattern in the governance of AI 
systems.24 In the algorithmic context, “legality” is frequently reduced to 
performative compliance – a checklist exercise – while the substantive rights to 
reasoned justification and effective remedy are obfuscated by technical opacity. 
The diverse theoretical frameworks surrounding the rule of law reflect its 
stratified complexity, but its inherent vulnerability serves as a warning: 
constitutional guarantees are never permanently secured. They require perpetual 
stewardship, particularly as we integrate novel mechanisms of power, such as AI, 
into the legal framework. 

In the European Union, this pluralistic tradition has been codified into a 
binding normative framework. The Treaty on European Union not only posits 
the rule of law as a foundational value25 but operationalizes it by requiring 
Member States to guarantee effective judicial protection. This entails a positive 
obligation to maintain independent tribunals capable of reviewing the legality of 
public decisions. The CJEU has consistently construed these Treaty provisions as 
creating justiciable standards, famously ruling that the duty to ensure effective 
remedies concretizes the abstract value of the rule of law. As the Court has 
articulated,26 the existence of effective judicial review is “of the essence” of the 
rule of law. Consequently, we must view the rule of law not as a static destination, 

                                                           
23 According to Sajò “the rule of law is ‘an unqualified human good.’ But the rule of law 

can be easily highjacked and turned into rule by law; it is also a technique of those who grabbed 
state power lawfully to impose their will in a seemingly legitimate manner. Moreover, it is often 
self-defeating or unable to provide guidance especially where political and politicized actors 
would like to abuse the legal loopholes”. See A. Sajó, Militant Rule of Law, in Verfassungsblog, 
20 December 2023. 

24 C.I. Nagy, The Diagonality Problem of EU Rule of Law and Human Rights: Proposal for 
an Incorporation à l’européenne, in German Law Journal, 2020, p. 838 ff.; O. Polański, Poland: 
another episode of “rule of law backsliding” - Judgment P 7/20 and a threat to the integrity of the 
EU legal order, in Public Law, 2022, p. 153 ff.; K. L. Scheppele et al., EU Values Are Law, after 
All: Enforcing EU Values through Systemic Infringement Actions by the European Commission 
and the Member States of the European Union, in Yearbook of European Law, 2020, p. 3 ff. 

25 W. Schroeder, The Rule of Law As a Value in the Sense of Article 2 TEU: What Does It 
Mean and Imply?, in A. von Bogdandy et al. (ed.), Defending Checks and Balances in EU Member 
States: Taking Stock of Europe’s Actions, Heidelberg, 2021, p. 106. 

26 See CJEU, 27 February 2018, Case C-64/16, Associação Sindical dos Juízes Portugueses 
(ASJP) v Tribunal de Contas; CJEU, 28 March 2017, Case C-72/15, PJSC Rosneft Oil Company v 
Her Majesty’s Treasury and Others. 
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but as a dynamic, structural principle designed to curb arbitrariness. This layered 
architecture offers a critical analytical lens for the digital age: if AI redistributes 
the exercise of power, the rule of law provides the necessary mechanisms to 
contest and constrain that power. Within the European Union’s legal order, this 
pluralistic heritage has found a concrete legal expression.27 The Treaties codify 
this commitment: Article 2 TEU establishes the rule of law as a foundational 
value, whilst Article 19(1) TEU imposes upon Member States a positive 
obligation to provide remedies sufficient to ensure effective judicial protection.28 
This is further buttressed by Article 47 of the Charter of Fundamental Rights, 
which confers upon the individual a right to an effective remedy. Crucially, the 
Court of Justice has not permitted these principles to remain mere political 
aspirations. Instead, it has consistently operationalised them as justiciable 
standards. In its celebrated case-law,29 the Court has held that the duty under 
Article 19(1) TEU gives specific expression to the general value of the rule of law 
enshrined in Article 2 TEU, declaring that the very existence of effective judicial 
review designed to ensure compliance with provisions of EU law is of the essence 
of the rule of law.30 The clear implication is that the rule of law is best 
apprehended not as a static concept, but as a dynamic, structural principle that 
functions to secure rights and constrain the arbitrary exercise of power. As AI 
reconfigures how power is exercised, the rule of law thus provides the 
constitutional metric by which we can assess whether that exercise remains both 
legally circumscribed and rights-protective. 
 
 

3. The Constitutional Challenge of AI Autonomy and the Evolution of EU 
Digital Governance 

 
As it is clear in the previous section, the European Union’s conception of 

the rule of law is facing a profound and unprecedented test posed by the 

                                                           
27 A. von Bogdandy et al., Un possibile «momento costituzionale» per lo Stato di diritto 

europeo: i confini invalicabili, in Quaderni costituzionali, 2018, p. 855 ff.; G. Pitruzzella, Stato di 
diritto, indipendenza delle corti e sovranità popolare: armonia o conflitto, cit. 

28 CJEU, 13 November 2015, Case C-362/14, Schrems v. Data Protection Commissioner, § 
60, “the European Union is a ‘union based on the rule of law’”. 

29 CJEU, 24 June 2019, C-619/18, European Commission v Republic of Poland (on the 
independence of the Supreme Court); CJEU, 5 November 2019, Case C-192/18, European 
Commission v Republic of Poland (on the independence of ordinary courts); CJEU, 15 July 2021, 
Case C-791/19, European Commission v Republic of Poland (on the disciplinary regime for 
judges). 

30 N.A. Smuha, The Rule of Law, in Id. (ed.), Algorithmic Rule By Law: How Algorithmic 
Regulation in the Public Sector Erodes the Rule of Law, cit. 
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escalating autonomy of artificial intelligence systems. When opaque algorithms 
are deployed to make or inform decisions in critical areas of public life – such as 
access to social welfare or the scoring of creditworthiness – they risk rendering 
the basis of those decisions unintelligible and incontestable, thereby frustrating 
the core tenets of legal certainty and the right to an effective remedy.31 The 
deployment of generative AI in the political sphere, capable of manipulating voter 
preferences at a scale previously unimaginable, further underscores the potential 
for these technologies to subtly transform the law from a framework that enables 
human agency into an instrument of sophisticated coercion.32 Indeed, as has been 
observed, the intrinsic lack of transparency in many AI systems poses a direct 
challenge to the principle of due process, which demands that decisions affecting 
individual rights be both understandable and subject to appeal.33 

The Union’s approach to digital governance has evolved through distinct 
phases in its attempt to keep pace with this technological frontier.34 An initial era 
of what may be termed “digital constitutionalism” was largely characterised by a 
reactive, judicially-led approach.35 Here, courts such as the Court of Justice of the 
European Union played a pivotal role in the quintessentially constitutional task 
of transposing established legal principles onto the novel concentrations of power 
wielded by major online platforms. However, the transition from a platform-
centric digital environment to a broader “algorithmic society” – and now one 
increasingly defined by AI autonomy – precipitated a decisive shift in regulatory 
philosophy. This second phase has been marked by a turn towards proactive, 
framework-based legislation designed to govern systems capable of self-learning 
and adaptation beyond direct human instruction. This “procedural turn”36 sought 
to create robust legal mechanisms to ensure transparency, accountability, and the 
enforcement of rights. It began with the landmark General Data Protection 
Regulation,37 a horizontal instrument designed to discipline the data-processing 

                                                           
31 O. Pollicino-F. Paolucci, Regolare l’intelligenza artificiale: la lunga via dei diritti 

fondamentali, in O. Pollicino et al. (ed.) La disciplina dell’intelligenza artificiale, Milano, 2025. 
32 T. Aimen, Cognitive freedom and legal accountability: Rethinking the EU AI act’s 

theoretical approach to manipulative AI as unacceptable risk, in Cambridge Forum on AI Law 
and Governance, 1, 2025. 

33 O. Pollicino-F. Paolucci, Regolare l’intelligenza artificiale: la lunga via dei diritti 
fondamentali, cit. 

34 O. Pollicino, Potere digitale, in M. Cartabia-M. Ruotolo (ed.), Enciclopedia del diritto, 
Milano, 2023. 

35 O. Pollicino, Judicial Protection of Fundamental Rights on the Internet: A Road Towards 
Digital Constitutionalism?, Oxford, 2021. 

36 O. Pollicino, Potere digitale, cit. 
37 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 

2016 on the protection of natural persons concerning the processing of personal data and on the 
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activities of powerful platforms. This was followed by a raft of more granular, 
sector-specific interventions, including amendments to the Audiovisual Media 
Services Directive38 to address video-sharing platforms, a new directive on 
copyright in the digital single market,39 and a dedicated regulation to combat the 
dissemination of terrorist content online.40 This intensive period of legislative 
activity culminated in 2022 with the Digital Services Act,41 an ambitious 
horizontal reform that established a comprehensive regime for the moderation of 
online content and vested significant new supervisory and enforcement powers in 
the European Commission.42 This legislative trajectory reflects a profound 
transformation in the Union’s regulatory landscape, moving from the 
containment of platform power to the complex challenge of governing AI’s 
autonomous capabilities. 
 

3.a. Regulation by Reaction 
 
This evolution from reactive judicial oversight to proactive legislative 

intervention has not occurred in a vacuum. On the contrary, it has been 
powerfully shaped by a series of high-profile incidents which cast the capacity of 
AI systems to infringe upon fundamental rights into sharp public and political 
relief. These episodes have served as crucial catalysts, exposing regulatory gaps 
and galvanising legislative action. 

A prominent early example from outside the Union, the case of the 
COMPAS algorithm in the United States, served as a stark warning. This tool, 
used within the U.S. criminal justice system to predict recidivism rates, was found 
to exhibit significant racial bias, disproportionately classifying black defendants 
                                                           
free movement of such data, and repealing Directive 95/46/EC (General Data Protection 
Regulation). 

38 Directive (EU) 2018/1808 of the European Parliament and of the Council of 14 
November 2018 amending Directive 2010/13/EU on the coordination of certain provisions laid 
down by law, regulation or administrative action in Member States concerning the provision of 
audiovisual media services (Audiovisual Media Services Directive). 

39 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 
on copyright and related rights in the digital single market and amending Directives 96/9/EC and 
2001/29/EC. 

40 Regulation (EU) 2021/784 of the European Parliament and of the Council of 29 April 
2021 on addressing the dissemination of terrorist content online, 2021 O.J. (L 172) 79. 

41 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 
2022 on a Single Market for Digital Services and amending Directive 2000/31/EC (Digital Services 
Act), 2022 O.J. (L 277) 1. 

42 P. Van Cleynenbreugel, The Commission’s Digital Services and Markets Act Proposals: 
First Step towards Tougher and More Directly Enforced EU rules?, in Maastricht Journal of 
European and Comparative Law, 2021, p. 667 ff. 
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as being at a higher risk of reoffending than their white counterparts. This not 
only undermined the fundamental rights to equality and a fair trial, but the 
inherent opacity of the algorithm – its “black box” nature – made it exceptionally 
difficult for individuals to scrutinise or challenge its conclusions, raising profound 
due process concerns.43 Although the U.S. judiciary ultimately found that the use 
of the algorithm did not violate the principle of due process where it was not the 
sole factor in the sentencing decision, the case sent a powerful signal regarding 
the risks of embedding potentially biased and unintelligible systems within the 
machinery of justice.44 Within the Union itself, the Clearview AI scandal45 laid 
bare the acute risks to privacy and data protection. The company’s practice of 
covertly scraping billions of images from social media platforms, without user 
consent, to construct a vast facial recognition database for law enforcement 
agencies represented a grave interference with fundamental rights. European data 
protection authorities reacted forcefully. The Italian Supervisory Authority,46 for 
instance, imposed a significant fine, finding that the company’s activities 
amounted to a form of biometric monitoring that unlawfully processed the data 
of individuals within its jurisdiction. The case, which was also the subject of action 
by the French authority (the CNIL),47 highlighted not only the egregious breach 
of data protection principles, but also the potential for such pervasive surveillance 
technologies to cast a chilling effect upon the foundational democratic freedoms 
of expression and assembly.48 

More recently, the advent of powerful generative AI models precipitated a 
new set of regulatory challenges, exemplified by the case of OpenAI’s ChatGPT 
in Italy in 2023.49 The Italian Supervisory Authority took the unprecedented step 
of temporarily prohibiting the service, citing concerns over the unlawful mass 
collection of personal data for training purposes and a lack of effective age 

                                                           
43 F. Lagioia et al., Algorithmic Fairness through Group Parities? The Case of COMPAS-

SAPMOC, in AI &SOCIETY, 38, 2, 2023, 459 ff. 
44 State v. Loomis, 881 N.W.2d 759 (Wis. 2016). 
45 This matter has been scrutinised by numerous regulatory bodies. Most notably, the 

Italian Supervisory Authority imposed a fine of €20 million on the US-based company Clearview 
AI. The authority determined that the company had deployed what amounted to biometric 
monitoring techniques on individuals within Italian territory and subsequently ordered a 
prohibition on the further processing of Italian citizens’ biometric data. 

46 Italian SA, Injunction Order against Clearview AI - 10 February 2022, Register of 
Measures, No. 50 of 10 February 2022. 

47 Deliberation of the restricted committee N° SAN-2022-019 of 17 October 2022 
concerning Clearview. 

48 K. Hill, The Secretive Company That Might End Privacy as We Know It, in The New 
York Times, 18 January 2020. 

49 Italian SA, Measure of 30 March 2023, Register of Measures, No. 112 of 30 March 2023. 
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verification mechanisms to protect minors. This intervention was a watershed 
moment, representing the first major regulatory action taken against a leading 
generative AI model in Europe. It attracted widespread attention, forcing a public 
reckoning with how such large-scale systems collect and use personal information 
and compelling OpenAI to implement stronger privacy safeguards.50 Critically, 
the episode placed the governance of generative AI firmly on the European 
legislative radar, directly influencing the subsequent inclusion of a dedicated tier 
of obligations for “general-purpose AI models” within the EU’s draft AI Act.51 
 

3.b. The Limits of the Reactive Paradigm 
 
Taken together, these foundational episodes – COMPAS, Clearview AI, and 

OpenAI – reveal a consistent pattern in which regulatory and legislative action 
has been driven by reaction to specific, identifiable harms after they have 
occurred. This has created a precarious “cat-and-mouse” dynamic, with 
lawmakers perpetually scrambling to address the adverse consequences of rapidly 
evolving technologies. While this reactive approach has been instrumental in 
shaping the current architecture of EU digital regulation, it risks proving 
insufficient for the unique challenges posed by the increasing autonomy of AI 
systems. The capacity of these systems to function and adapt with minimal human 
intervention exacerbates longstanding issues of discrimination, bias, and privacy, 
while their inherent opacity and unpredictability create new and complex 
problems for legal accountability. A regulatory paradigm that primarily responds 
to harms once they have manifested is liable to leave significant gaps in oversight, 
exposing society to ongoing and unforeseen vulnerabilities. By failing to account 
for the unique challenges of AI autonomy proactively, current regulatory efforts 
may fall short of effectively addressing the truly transformative and disruptive 
potential of these technologies, underscoring the urgent need for a more 
comprehensive and forward-looking governance framework. 
 
 

4. From Algorithmic Governance to AI Autonomy: Opacity, Attribution, 
and the Turn to Lifecycle Oversight 

 

                                                           
50 G.M. Riva, Diritto e intelligenza artificiale generativa: l’istruttoria del Garante per la 

protezione dei dati italiano su OpenAI e ChatGPT, in Ciberspazio e diritto, 2024, p. 153 ff. 
51 European Parliament, Amendments adopted by the European Parliament on 14 June 

2023 on the proposal for an Artificial Intelligence Act, COM (2021)0206 – C9-0146/2021 – 
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The accelerating autonomy of contemporary artificial intelligence has 
technical roots that bear directly upon constitutional governance.52 The trajectory 
from symbolic, rule-based systems to data-driven, sub-symbolic and, more 
recently, agentic architectures has altered how decisions are formed, attributed 
and controlled.53 Earlier generations of AI executed deductive instructions 
against defined inputs, producing outputs that were, if not uncontroversial, at 
least tractable to legal scrutiny. By contrast, machine learning and deep learning 
techniques extract patterns from vast datasets, infer regularities and generate 
behaviour that appears self-directed. Generative systems extend this logic by 
modelling statistical structure to produce text, images or code, while agentic 
designs harness reinforcement learning and adaptive decision-making to pursue 
complex goals with limited human intervention. The result is a class of systems 
whose operation is increasingly opaque to developers and users alike, and whose 
epistemic independence from pre-set rules complicates both oversight and 
redress.54 In supervised settings, models learn from labelled pairs – canonical in 
facial recognition, where annotated images train a system to discriminate identity. 
In unsupervised contexts, systems discover clusters or latent structure without 
prior labelling, potentially sorting individuals by biometric features or inferred 
emotions absent an ex ante taxonomy. Reinforcement learning55 dispenses with 
static datasets altogether, refining policy through iterative reward and penalty; the 
intuitive examples range from game-playing agents maximising score to 
autonomous vehicles learning safe navigation by trial and error. Deep learning 
cuts across these modes, using multi-layered neural networks – convolutional, 
recurrent and transformer architectures prominent among them – to represent 
high-dimensional data. These advances enable feats once thought unachievable, 
such as real-time translation or sophisticated language generation, but they also 
intensify the “black box” problem by obscuring the path from input to output. 

Symbolic AI operated within clear, inspectable frameworks where legality 
and fairness could be directly assessed. In contrast, modern sub-symbolic and 
agentic systems obscure decision-making behind complex statistical inferences. 
As these models evolve independently of their original programming, they 

                                                           
52 Transatlantic Reflection Group on Democracy and the Rule of Law in the Age of 

“Artificial Intelligence”, A Manifesto on Enforcing Law in the Age of “Artificial Intelligence”, in 
European Law Journal, 29, 1–2, 2023, p. 249 ff. 

53 A. Akbari, Facial Recognition Technologies 101: Technical Insights, in M. Zalnieriute-
R. Matulionyte (eds.), The Cambridge Handbook of Facial Recognition in the Modern State, 
Cambridge, 2024. 

54 P. Bornet-J. Wirtz, Agentic Artificial Intelligence: Harnessing AI Agents To Reinvent 
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55 A. Akbari, Facial Recognition Technologies 101: Technical Insights, cit., p. 14. 
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become less predictable. This shifts human oversight from active monitoring to 
mere retrospective review (“post hoc audit”), making it increasingly difficult to 
pinpoint responsibility along the chain of developers and users. Within this 
evolving technological landscape, the very autonomy that makes AI useful also 
places the traditional infrastructure of the rule of law under immense strain. The 
channels we rely upon to ensure justice – such as clear legal foundations, the 
ability to understand reasons for a decision, and the capacity to assign blame – 
are becoming increasingly difficult to maintain. It is precisely this friction that has 
shaped the European Union’s legislative response. The EU’s choice of vocabulary 
is not accidental: by explicitly defining AI as “machine-based systems” 
characterized by varying degrees of autonomy and adaptiveness, the law is 
attempting to grapple directly with the elusive nature of the technology itself. 
What sets such systems apart from conventional software is not simply scale or 
speed, but their faculty to infer: to draw conclusions from data without explicit, 
step-by-step instruction.56 

The passage from “algorithmic governance” to “AI governance” crystallises 
the legal inflection point.57 Algorithmic decision-making,58 as classically 
understood, embeds pre-defined criteria into automated processing that may be 
fully automated or hybrid, with outputs assisting human choice. Even within 
existing technical frameworks, the law has struggled to prevent responsibility 
from being obscured by complexity. This challenge persists across the entire 
spectrum of automated outputs59 - whether we are dealing with systems that 

                                                           
56 AI Act, Rec. 12, “include machine learning approaches that learn from data how to 

achieve certain objectives; and logic- and knowledge-based approaches that infer from encoded 
knowledge or symbolic representation of the task to be solved”, with either implementation going 
“beyond basic data processing” and enabling “learning, reasoning or modelling”. Accordingly, 
the AI Act sets out the technical methods that make this inference possible. It identifies two main 
categories: machine learning, where systems learn from data to meet certain goals, and logic-based 
approaches that rely on symbolic reasoning. Both techniques allow AI to function autonomously 
and dynamically, capable of adapting to new information and changing situations. 

57 As observed by De Gregorio, “algorithmic technologies are not only instruments to 
exercise powers, which can interfere with fundamental rights, but can also be considered as rule-
makers” (G. De Gregorio, The Normative Power of Artificial Intelligence, in Indiana Journal of 
Global Legal Studies, 2023, p. 55 ff.) 

58 S. Demková, Automated Decision-making and Effective Remedies: The New Dynamics 
in the Protection of EU Fundamental Rights in the Area of Freedom, Security and Justice, 
Chelthenham, 2023; S. Lomborg et al., Automated decision-making: Toward a people-centred 
approach, in Sociology Compass, 17-8, 2023, p. 13097 ff. 
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merely rank and recommend content, or those that execute direct, binding 
decisions affecting the individual. However, the transition to autonomous and 
adaptive AI compounds this difficulty significantly. As these systems evolve, their 
pivotal outputs often become inexplicable in human terms. Scholarly taxonomies 
of automated decision-making – ranging from sole automation to automated 
triage, suspicion or evidence – underscore that different integrations implicate 
rights differently.60 Yet a constant across categories is the need to preserve the 
practical capacity to demand and receive reasons, particularly where 
administrative law imposes a duty to give reasons and where data protection law 
touches profiling and automated decisions.61 Debate has focused on whether 
existing instruments, especially data protection norms, can bear the weight of 
these demands. Article 22 GDPR has often been read as promising a right to an 
explanation of automated decisions.62 In practice, however, its language of 
“meaningful information” invites contention over the depth and form of 
disclosure required, while modern learning systems resist faithful translation of 
their inner workings into reasons of the kind law recognises. There is a real risk 
of superficial compliance – formal narratives that do not permit recipients or 
courts to reconstruct whether legally salient criteria were applied. Against this 
backdrop, technical discourse has begun to pivot from “explainable AI” towards 
“understandable AI”.63 The objective is not only to disclose internal mechanics or 
produce post hoc rationalisations, but to align explanations with users’ cognitive 
capacities and domain knowledge, so that non-experts can genuinely comprehend 
and, where appropriate, contest a system’s contribution to an outcome.  

                                                           
output concerns decisions made by the WMD concerning the person concerned. In these cases, 
the person interacting with the ADM is directly affected. 

60 According to scholarly analysis, ADM can be classified as: solely automated decisions, 
automated triage, automated suspicion, and automated evidence. For a taxonomy of ADM see F. 
Palmiotto, When Is a Decision Automated? A Taxonomy for a Fundamental Rights Analysis, in 
German Law Journal, 2024, p. 210 ff. 

61 S. Demková, Automated Decision-Making and Effective Remedies, cit. p. 16. 
62 Scholars contend that Article 22 is textually deficient; by requiring only ‘meaningful 

information’ rather than a comprehensive explanation, it creates significant uncertainty regarding 
the requisite standard of transparency. This legal ambiguity is exacerbated by technical reality: 
ADM systems, particularly those utilising machine learning, are often too opaque to yield 
decision-making insights that are either intelligible or actionable for the subject. S. Wachter-B. 
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Exist in the General Data Protection Regulation, in International Data Privacy Law, 2017. 

63 B.D. Mittelstadt et al., The ethics of algorithms: Mapping the debate, in Big Data & 
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Judicial developments mirror this functional turn. A decision of the 
Colombian Constitutional Court,64 examining a judge’s use of a large language 
model to assist in drafting, affirmed a bright line: AI may complement judicial 
reasoning but must not supplant it.65 Human authority remains responsible for 
the decision, and any computational aid must be situated as assistance, not as a 
surrogate. Within the European Union, the Court of Justice has clarified the reach 
of “automated decision-making” in data protection law. In the SCHUFA ruling,66 
the Court indicated that where an automated score exerts a decisive influence on 
a human decision – such as in credit-granting – the process may, for legal 
purposes, still be characterised as automated.67 The lesson is functional: labels are 
secondary to effects. If a pipeline constrains discretion so that the algorithm’s 
output dictates or materially predetermines the outcome, the safeguards 
applicable to automated decisions should apply notwithstanding nominal human 
involvement.  

Taken together, these strands point to a constitutional challenge that cannot 
be met through after-the-fact correction alone.68 The opacity, adaptiveness and 
unpredictability that make AI powerful also render traditional, reactive 
safeguards inadequate. Design choices about data provenance, objective 
functions, thresholds and human-in-the-loop mechanisms are not merely 
technical; they encode normative trade-offs about error distribution, equality and 
risk.69 They should therefore be governed by duties that bite at the design and 
integration stages, with documentation and traceability sufficient to reconstruct 
decisions, allocate responsibility and vindicate rights. Contracts between 
providers and deployers must not dissolve accountability across organisational 
boundaries; rather, responsibility should track control and benefit.70  

The Union’s response aspires to embed these requirements in a 
comprehensive framework. By defining prohibited practices, regulating high-risk 
systems and attending to general-purpose models with systemic impact, the 

                                                           
64 República de Colombia Corte Constitucional, Ruling T-323/2024, in particular paras. 422-
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65 Id., para. 424, lett. i). 
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C. Kuner et al. (ed.), The EU General Data Protection Regulation (GDPR): A Commentary, 
Oxford, 2020. 

68 For a technical point of view, M. Soori et al., Artificial intelligence, machine learning and 
deep learning in advanced robotics, a review, in Cognitive Robotics, 2023, p. 54 ff. 
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emerging regime aims to translate legality, fairness, transparency, oversight and 
remedy into operational obligations across the AI lifecycle. Whether this amounts 
to a constitutional restoration – reopening the conduits of intelligibility and 
contestation that autonomy tends to block – or merely to a compliance 
architecture more attuned to market integration than to rights protection remains 
an open question. The answer will turn on institutional capacity to penetrate 
technical opacity, on interpretive choices that privilege functional effects over 
formal labels, and on the rigour with which human oversight, reason-giving and 
timely redress are demanded where AI now makes, or materially makes, decisions. 

 
 
5. Conclusion 
 
The cumulative analysis discloses a constitutional landscape in which digital 

transformation and contemporary artificial intelligence have ceased to operate as 
exogenous variables to be accommodated by incremental doctrinal adjustment, 
and instead condition the very epistemic and organisational environments within 
which legality becomes intelligible, challengeable and rights-protective. As 
systems that learn, infer and increasingly act with limited human intervention 
reorder the channels through which information is produced, prioritised and 
encountered, the guarantees traditionally associated with the European rule of 
law – foreseeable norms, reason-giving, equality before the law, independent 
adjudication and effective remedy – no longer suffice when conceived solely as 
after-the-fact checks upon discrete outputs. They must be reconceived as design-
stage and lifecycle obligations that equip public and private actors to make power 
legible and contestable at the point where influence is structured, rather than only 
at the point where decisions are formalised.  

This reframing follows from two interlocking developments. First, the 
migration from symbolic, rule-based computation to sub-symbolic, generative 
and agentic architectures has shifted decisive steps in decision-making from 
inspectable rules to opaque inference, thereby challenging attribution, 
compressing the time in which harms materialise and inviting a retreat from 
contemporaneous human control to ex post audit. Secondly, the governance of 
the digital public sphere has passed through a platform phase – where courts and 
legislators sought to translate general principles into procedural responsibilities 
for gatekeepers – into a phase defined by model autonomy, in which learning, 
scale and adaptiveness transform not only the distribution of capabilities but the 
conditions under which reasons can be demanded and accountability secured. 
Where synthetic overviews, personalised rankings and automated summarisation 
sit upstream of human deliberation, visibility itself becomes a function of private 
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optimisation, and the informational preconditions of legality are subtly yet 
systematically reconfigured.  

Within this setting, the EU’s legal order already contains a doctrinal 
grammar adequate to calibrate constraints that operate with constitutional 
seriousness. Articles 2 and 19 TEU, read together with Article 47 of the Charter 
and consolidated in the case law insisting that effective judicial review is “of the 
essence” of the rule of law, supply enforceable principles that do not evaporate 
when power is mediated by computation. Those principles have been 
progressively proceduralised through horizontal and sectoral legislation: a general 
data protection framework that binds data-intensive actors; audiovisual and 
copyright interventions that discipline platform functions; an instrument 
addressing terrorist content that demonstrates the feasibility of fast‑moving, 
targeted safeguards; and, most decisively, the Digital Services Act, which 
translates systemic‑risk governance, transparency and enhanced supervision into 
legally reviewable duties for very large intermediaries. The Artificial Intelligence 
Act, by prohibiting practices incompatible with fundamental rights, imposing 
lifecycle duties upon high‑risk uses and attending to general‑purpose models with 
diffuse systemic effects, completes the contour of a regime that aspires to meet 
autonomy with intelligibility, documentation, oversight and remedy. 

Set against high‑salience episodes that have brought algorithmic harms into 
sharp relief, the adequacy of a purely reactive paradigm appears increasingly 
untenable. These controversies illustrate not an episodic pathology but a 
structural pattern: technological opacity and scale make retrospective 
contestation less meaningful the further upstream influence is organised. A 
functional approach must therefore prevail over formal labels in characterising 
both automation and oversight. Where an automated score or synthetic output 
materially predetermines a human decision, the process, in legal terms, is 
automated and should attract the corresponding safeguards notwithstanding 
nominal human participation. By the same token, “human oversight” that 
amounts to ritual assent without the training, interface support and institutional 
authority necessary to interrogate, recalibrate or refuse a system’s contribution 
cannot be accepted as a meaningful constitutional safeguard.  

If these propositions are sound, several corollaries for doctrine, regulation 
and institutional practice follow with some force. Legality by design becomes 
indispensable in domains where learning systems shape the conditions under 
which individuals encounter and weigh information. Objectives must be 
documented in terms that connect model behaviour to legally salient criteria; data 
governance must foreclose unlawful profiling and secure traceability of 
provenance, model versions, parameters and human interventions; and interfaces 
must translate complex inferences into audience‑appropriate reasons that enable 
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non‑experts to understand, and where appropriate to rebut, a system’s role in 
outcomes that affect them. The shift from generic “explainability” to genuine 
“understandability” is not a technical nicety; it is the point at which the right to 
reasons becomes operable rather than ceremonial. Remedies must be recalibrated 
considering the automated harm: interim measures and rapid disclosure duties 
should be available to supervisory authorities and courts so that relief arrives in 
time to preserve practical effectiveness. Responsibility must track control and 
benefit along the provider–deployer chain; contractual complexity and technical 
abstraction cannot be allowed to dissolve accountability where learning systems 
materially shape outcomes, and presumptions that place the burden of 
demonstration upon those who design, integrate or operate such systems may be 
warranted to avoid responsibility gaps.  

At the regulatory level, systemic‑risk governance should be treated as an 
enforceable public‑law discipline, not as a voluntary compliance exercise. 
Measurable risk‑mitigation commitments, external audits with access to sufficient 
technical artefacts, and sanctions that bite where failures are systemic are essential 
if opacity is not to harden into impunity. Because the information economy is 
transnational by structure, independent cooperation across borders, including 
shared investigative tools and coordinated remedial action, is not optional if 
public oversight is to keep pace with the speed and scale of model diffusion. Crisis 
protocols, where provided for, can play a necessary role but must remain bounded 
by necessity, proportionality and temporariness. Finally, the informational face of 
the rule of law – freedom of expression and media pluralism conceived as 
structural guarantees of visibility and contestation – demands infrastructural 
expression: design choices in ranking and recommendation that sustain exposure 
diversity and verifiability matter as much as content rules, and should be brought 
within supervisory sight. Ultimately, the success of the emerging European 
framework hangs in the balance. It has the potential to serve as a “constitutional 
restoration” – re-establishing the transparency and contestability that 
autonomous systems often obscure. However, there is a risk it could devolve into 
a mere compliance exercise that legitimises opacity rather than curing it. The 
outcome will depend entirely on the strength of our institutions and the 
interpretive courage of the courts. Supervisory bodies must possess the expertise 
and authority necessary to penetrate proprietary complexity, compel the 
production of intelligible evidence and act at the cadence at which 
machine‑mediated harms propagate. Courts should continue to privilege 
functional effects over formal descriptions when characterising automation, 
assessing the sufficiency of reasons and calibrating remedies. And across public–
private interdependencies, responsibility must remain legible to those affected, 
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with legal obligations that tie those who design, deploy and benefit from learning 
systems to the outcomes those systems help produce.  

We do not require a new constitution for the age of AI, but we must ensure 
our existing constitutional values inhabit the spaces where power is now 
exercised. Today, that means embedding legal principles within the 
computational infrastructures that filter our information, target our 
communications, and pre-determine the conditions for judgment and redress. If 
digital infrastructures are designed to be explainable, subject to oversight, and 
open to timely challenge, the vital link between law and individual rights will 
survive the AI revolution. If they are not, the rule of law risks becoming mere 
rhetoric – a tool for control rather than a guarantee of justice. 
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Abstract: This article examines how artificial intelligence challenges the 
informational and institutional foundations of the European rule of law. 
It argues that AI is not merely an external technology requiring legal adaptation, 
but an internal constitutional stress test that reshapes where power is exercised 
and how it can be justified. Opaque, adaptive and generative systems increasingly 
mediate access to information, structure visibility and influence decisions through 
processes that are difficult to understand and contest. These developments 
weaken the practical operation of legality, foreseeability, equality, reason-giving 
and effective judicial protection. The article reconstructs the rule of law as an 
integrated architecture connecting formal legality, fundamental rights and 
institutional accountability. It then traces the evolution of EU digital governance 
from reactive judicial intervention to proactive, risk-based and lifecycle 
regulation. Cases involving automated scoring, facial recognition and generative 
AI demonstrate the limits of remedies activated only after harm has occurred. The 
analysis therefore advocates a functional approach to automation, human 
oversight and responsibility, centred on actual effects rather than formal 
classifications. It argues that transparency must evolve from technical 
explainability towards legally meaningful understandability, traceability and 
timely contestability. The article concludes that the EU framework can achieve a 
constitutional restoration only if rule-of-law guarantees are embedded within the 
infrastructures through which AI now organises knowledge, decisions and 
accountability. 
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