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1. NHRIs and their evolution within the framework of the rule of law on human
rights

In the ongoing debate on the rule of law and the risks associated with its
erosion in a number of national contexts, one aspect that deserves closer scrutiny
is the growing interpenetration between the national, supranational and
international levels, particularly with regard to instruments for the protection of
human rights.

Starting from the assumption that the values underpinning the rule of law,
even in long-established democracies, can no longer be guaranteed exclusively
and autonomously at the national level, but increasingly require coordination with
standards and oversight bodies operating on a regional, if not global, scale, it
becomes crucial to identify which instruments and institutional arrangements are
capable of counteracting the decline of liberal democratic constitutionalism
without undermining the fundamental premise that value choices must remain
democratically legitimate.

If a common ground for mediating these different—though not necessarily
conflicting—requirements can be identified, it lies in fundamental rights.
Contemporary constitutionalism is built around them and, despite differences in
legal traditions and political cultures, it is in their recognition and protection that
the core elements of transnational constitutionalism can be discerned. At the same
time, this evolution has been facilitated by the gradual emergence of international
standards which, beginning with the affirmation of human rights and

* This contribution is included in the proceedings of the X Diritti Comparati conference
on “Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza
University of Rome, on 6-7 February 2025. It was produced as part of the project entitled
“Framing National Human Rights Institutions: European and Comparative Interplays (FRAME)”
- CUP J53D23005290001 — Code 2022BXT5HR funded by the European Union, as part of the
research activities of the local unit of the University of Perugia.
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subsequently focusing on their enforcement, have fostered a progressive and
increasingly complex convergence among different regions of the world and their
respective political and cultural contexts.

At the centre of this process, through which national legal systems have
progressively aligned themselves with internationally recognised human rights
standards, national human rights institutions (NHRIs) have played a significant
role over recent decades. Their global diffusion represents one of the most visible
manifestations of convergence in the field of human rights compliance at the
international level' .

Precisely because this phenomenon has so far been analysed mainly—if not
exclusively—Dby scholars of international law, it is worth briefly retracing the key
stages that led to the global spread of NHRIs, while also highlighting the essential
functions they perform and the added value that their establishment can bring
even to legal systems endowed with well-developed mechanisms for the
protection of fundamental rights® .

In their early stages, in the aftermath of the revival of international
cooperation following the Second World War, NHRIs—though not yet identified
as such—emerged in various forms as national advisory bodies established under
certain multilateral treaties, for example within UNESCO. Their primary function
was to provide international organisations with periodic information on the
human rights situation within the legal systems of the signatory states.

Only gradually, and in the face of widespread resistance to the imposition
of overly uniform and demanding institutional models, did a second phase emerge
in which a more clearly defined role for these bodies was recognised in specific
human rights treaties, such as the 1965 International Convention on the
Elimination of All Forms of Racial Discrimination. This development paved the
way for an extended period of deliberation within the United Nations
Commission on Human Rights, which, from the late 1970s onwards, initiated a
process of reflection aimed at systematising the role of national human rights

! For a detailed comparative overview, see R. Grote, M. Morales Antoniazzi, D. Paris (eds.),
Research Handbook on Compliance in International Human Rights Law, Cheltenham, 2021.

2 For an initial overview of the topic, see C. Lacatus, V. Carraro, National human rights
institutions: independent actors in global human rights governance?, in International Affairs,
99(2023), 1167; J. Grimheden, National Human Rights Institutions (NHRIs), in Elgar
Encyclopedia of Human Rights, vol. 3, Cheltenham, 2022, p. 518; M. Gomez, Advancing
economic and social rights through national human rights institutions, in J. Dugard er al. (eds.),
Research handbook on economic, social and cultural rights as human rights, Cheltenham, 2020,
p. 327, K. Meuwissen, Fundamental rights protection beyond individual complaints: the potential
of national human rights institutions in Europe, in L. Violini, A. Baraggia (eds.), The fragmented
landscape of fundamental rights protection in Europe: the role of judicial and non-judicial actors,
Cheltenham, 2018, p. 153.
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bodies on the basis of a number of organisational and functional cornerstones:
independence from government; pluralistic composition capable of reflecting the
broadest possible range of political and social perspectives; and the attribution of
functions extending beyond a merely advisory role to include preventive and
protective activities, sometimes supported by quasi-judicial powers’.

During the 1980s, these institutions proliferated at the national level,
encouraged by the growing number of human rights treaties and conventions that
required the identification of a single national interlocutor responsible for
collecting data and information on states’ compliance with international
obligations® .

However, it was during the period between 1991 and 1993 that the
contemporary role and status of NHRIs took their definitive shape. In 1991, at a
workshop held in Paris under the auspices of the United Nations Commission on
Human Rights but organised by national institutions already in operation, a set of
guidelines concerning the status, powers, composition and functioning of NHRIs
was drafted. The resulting document—entitled Principles relating to the status of
national institutions and now universally known as the Paris Principles—was the
product of a broad and inclusive process involving national human rights
institutions, independent experts, non-governmental organisations and
representatives of several national governments.

The Paris Principles emerged through a largely self-regulatory process, as a
decisive contribution came from informal networks of existing institutions,
primarily—though not exclusively—those already operating in Europe. For this
very reason, while they do not prescribe a rigid organisational model, the Paris
Principles have come to represent the undisputed minimum standard governing
the establishment and functioning of NHRIs, significantly narrowing the range of
permissible institutional choices when compared to earlier experiences.

A defining feature of the ‘new’ generation of NHRIs is, first and foremost,
their institutional independence from governmental structures, combined with a
sector-specific focus on human rights. This design aims to avoid, as far as possible,
the creation of bodies operating across heterogeneous policy fields, such as so-
called ‘multi-mandate institutions’.

With specific regard to the relationship between NHRIs and their
respective states, the Paris Principles establish guidelines—largely unchanged to

> See General Assembly Resolution 34/49 of 23 November 1979. On the different models
of NHRIs definition, L.C. Reif, The Shifting Boundaries of NHRI Definition in the International
System, in R. Goodman, T. Pegram (eds.), Human Rights, State Compliance and Social Change.
Assessing National Human Rights Institutions, Cambridge, 2012, p. 52.

* T. Pegram, Diffusion Across Political Systems: The Global Spread of National Human
Rights Institutions, in Human Rights Quarterly, 32, 2010, p. 729.
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this day—that delineate a profile increasingly distant from the model of bodies
intended to operate merely ‘in the shadow’ of supranational monitoring
mechanisms’ . In particular, the Principles emphasise the need for NHRIs to be
established through constitutional or legislative provisions; for safeguards of
independence to be clearly articulated; for their mandate, structure, investigative
and supervisory powers to be precisely defined; and for their relations with other
public authorities active in the field of fundamental rights to be regulated,
including—where permitted by national law—the possibility of acting as amicus
curiae.

In 1993, the Paris Principles were formally endorsed by the United Nations
General Assembly. Although this endorsement did not impose a binding
obligation on states to establish NHRIs, it nevertheless conferred significant
normative authority upon the Principles and further encouraged their global
diffusion.

Since then, the development of NHRIs has been characterised by both their
widespread establishment—today they exist in more than 118 countries—and by
the emergence of a distinctive system of international recognition and
accreditation. This process is centred on the Global Alliance of National Human
Rights Institutions (GANHRI), a foundation established under Swiss law within
which the Sub-Committee on Accreditation operates. The latter is tasked with
elaborating and applying shared criteria aimed at ensuring the highest possible
level of compliance with the Paris Principles.

Accreditation constitutes a crucial element in the institutional life of
NHRIs®. It not only confers formal recognition and access to international fora—
most notably the possibility of participating as observers in United Nations
human rights bodies—but also provides a significant reputational benefit.
Through accreditation, individual NHRIs, and the legal systems within which
they operate, become part of a transnational network of institutions committed
to the independent monitoring of human rights compliance at the domestic level.

A further layer in this process is provided by regional networks, such as the
European Network of National Human Rights Institutions and the Asia-Pacific
Forum. These bodies play a key role in facilitating the establishment and
consolidation of NHRIs in light of the specific characteristics of different regions,
while also strengthening their links—particularly in Europe—with supranational
organisations whose activities in the field of human rights partially overlap with

> K. Meuwissen captures this aspect of the evolution of NHRIs in the aftermath of the Paris
Principles in NHRIs and the State: New and Independent Actors in the Multi-layered Human
Rights System?, in Human Rights Law Review, 15, 2015, p. 441 ff.

¢ D. Langtry, K. Roberts-Lyer (eds.), National Human Rights Institutions. Rules,
Requirements, and Practice, Oxford, 2021.
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those of NHRIs, such as the Council of Europe and the European Union Agency
for Fundamental Rights.

2. NHRIs in the European context

The analytical framework outlined so far must now be refined by taking into
account the specific features of the European context.

As already noted, the preventive and monitoring functions performed by
NHRIs become particularly effective in institutional environments characterised
by a high degree of multilevel coordination, such as the European legal space. In
this context, the growing density of supranational norms and oversight
mechanisms significantly enhances the capacity of NHRIs to contribute to the
protection of fundamental rights at the domestic level’.

In recent years, the role of NHRIs has acquired particular prominence in
Europe, as their traditional connection with international human rights treaties
and conventions has been supplemented by new operational dimensions. These
developments have led to the recognition of NHRIs, in various capacities, as
privileged interlocutors within the monitoring activities carried out by both the
Council of Europe and the European Union.

With regard to the Council of Europe, it is worth recalling the
Recommendation adopted by the Committee of Ministers in March 2021, which
underscores the centrality of the Paris Principles and explicitly identifies NHRIs
as an important link between government and civil society, insofar as they help to
bridge the potential gap in protection between the rights of individuals and the
responsibilities of the state. On this basis, the Recommendation calls upon
member states to establish such institutions, to guarantee their independence, and
to promote their effective functioning as a means of strengthening human rights
protection across different national contexts® .

7S. Lopez Escarcena, M. Nunez Poblete, J. Wouters (eds.), National human rights
institutions in Europe and Latin America: international and comparative perspectives, Cambridge,
2024; J. Wouters, K. Meuwissen (eds.), National Human Rights Institutions in Europe:
Comparative, European and International Perspectives, Cambridge—Antwerp—Portland,
Intersentia, 2013; G. De Beco, National Human Rights Institutions in Europe, in Human Rights
Law Review, 7,2007, p. 331.

8 CM/Rec(2021)1 - Recommendation of the Committee of Ministers to member States on
the development and strengthening of effective, pluralist and independent national human rights
institutions (Adopted by the Committee of Ministers on 31 March 2021 at the 1400th meeting of
the Ministers' Deputies).
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The growing relevance of NHRIs within the Council of Europe system is
further evidenced by their increasingly systematic involvement in preliminary
assessments and compliance-review mechanisms at the national level. This is
illustrated, inter alia, by their participation—mediated through the European
Network of National Human Rights Institutions (ENNHRI)—in the adoption of
a joint declaration in the context of the proposed Council of Europe Convention
on artificial intelligence, human rights, democracy and the rule of law’ .

The impact of NHRIs is also clearly visible in relation to the activities of the
European Court of Human Rights, which in recent years has attributed a
distinctive role to NHRIs as amici curiae, most notably in the landmark case
KlimaSeniorinnen v. Switzerland”®. This practice confirms an interpretative and
procedural trajectory that had already been anticipated by the most attentive
strands of legal scholarship''.

An even more advanced level of integration can be observed within the
European Union legal order, particularly in light of the role played by the
European Union Agency for Fundamental Rights and the multiple points of
interaction between NHRIs and various EU policies'.

Since 2020, the Agency has engaged in continuous monitoring of the
situation in the Member States as part of its work on the Fundamental Rights
Survey. This activity goes beyond the mere collection of data on national
developments—such as changes in accreditation status or legislative frameworks
governing NHRIs—and extends to the active promotion of an expansion of their
mandates and the safeguarding of their independence, which is increasingly
recognised as a key component of the rule of law" .

> https://ennhri.org/wp-content/uploads/2023/12/ENNHRI-common-position-on-the-
draft-Framework-Convention-on-AL pdf

10 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, judgment of 9 April
2024, no. 53600/00, paras. 382 ff. On this issue, see A. Baraggia, Climate Litigation and the
Separation of Powers: The Role of National Human Rights Institutions, in DPCE online, 2023, p.
313.

' G. De Beco, La contribution des institutions nationales des droits de I'homme au
renforcement de l'efticacité de la Cour européenne des droits de I'homme, in Revue trimestrielle
des droits de 'homme, 77, 2009, p. 165.

2 7. Wouters, K. Meuwissen, A. S. Barros, The European Union and National Human
Rights Institutions, in National Human Rights Institutions in Europe: Comparative, European and
International Perspectives, suprant. 7, p. 187.

B See in particular the report entitled 'Strong and effective national human rights
institutions — challenges, promising practices and opportunities' of 3 September 2020, lastly
updated 18 Lanuary 2021, available at: https://fra.europa.eu/sites/default/files/fra_uploads/fra-
2020-strong-effective-nhris-summary_en.pdf.
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The monitoring and promotional activities of the Agency are complemented
by those of the European Commission. In its 2025 Rule of Law Report, the
Commission declared that ‘National human rights institutions (NHRIs),
Ombudspersons, equality bodies and other independent authorities have an
important role in promoting respect for the rule of law and are an essential
element of the system of checks and balances’".

Taken together, these developments confirm that, in the European context,
NHRIs are no longer conceived merely as instruments for facilitating compliance
with international obligations. Rather, they increasingly operate as integral
components of a complex, multilevel system of human rights protection, in which
domestic, supranational and international dimensions are deeply intertwined.

3. Structure and functions of NHRIs: towards pluralistic convergence?

Despite the unifying potential of the Paris Principles and of the General
Observations issued by the GANHRI Sub-Committee on Accreditation,
comparative analysis reveals a considerable degree of variation in the institutional
design of NHRIs and, above all, in the forms of interaction that national legal
systems envisage between these bodies and other actors directly involved in the
protection of human rights"” .

Despite the unifying potential of the Paris Principles and of the General
Observations issued by the GANHRI Sub-Committee on Accreditation,
comparative analysis reveals a considerable degree of variation in the institutional
design of NHRIs and, above all, in the forms of interaction that national legal
systems envisage between these bodies and other actors directly involved in the
protection of human rights.

A first institutional model is that of commissions, the prototype of which
was adopted by several Commonwealth countries among the earliest to implement
NHRIs, including Australia, Canada, New Zealand and the United Kingdom. This
model is characterised by a broad mandate encompassing both the prevention of
human rights violations and the promotion of awareness-raising initiatives across

Y The rule of law situation in the European Union, 8.7.2025, COM(2025) 900 final, 29,
available at: https://commission.europa.eu/document/download/0f7b852b-6b8a-4€21-8579-
69db5386c6a2_en?filename=1_1_63910_communication_rol_en.pdf

© The best accounts of this point are those by A.E. Pohjolainen, 7he Evolution of National
Human Rights Institutions, The Danish Institute for Human Rights, 2006; J. Wouters, K.
Meuwissen (eds.), National Human Rights Institutions in Europe: Comparative, European and
International Perspectives, supra nt. 7; S. Cardenas, Chains of Justice. The Global Rise of State
Institutions for Human Rights, Philadelphia, 2014.
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society, with particular emphasis on education and training. Commissions
typically have a pluralistic composition, bringing together experts, representatives
of civil society and institutional actors, and may also be entrusted with the power
to conduct public inquiries, to receive complaints from individuals, and to advise
governments on legislative and administrative measures affecting the enjoyment
of rights.

A second model is that of advisory committees, inspired by the experience
of the Commission nationale consultative des droits de I'homme established in
France in 1984 and subsequently disseminated primarily in African legal systems.
This model is distinguished by an even broader representative base, designed to
reflect extensive social and cultural pluralism. At the same time, it is characterised
by more limited powers of direct intervention in the prevention and promotion
of human rights, as these bodies are primarily intended to function as a channel
of communication between governments and international human rights
institutions, with predominantly consultative and research-oriented functions and
without competence to deal with individual cases.

The third model identified in comparative perspective is that of the
Ombudsperson, typically a single-person institution whose core mandate lies in
the supervision of the functioning of the public administration. While
Ombudspersons may also be endowed with investigative powers—as exemplified
by the Iberian model of the Defensor del Pueblo—and may issue
recommendations or opinions addressed to governmental authorities, their role
in research, education and broader human rights promotion is generally more
limited.

A fourth model, primarily found in Northern Europe, is that of instirutes,
such as those operating in Denmark, Germany and Norway. These bodies are
composed almost exclusively of experts and are therefore mainly tasked with
research, advisory and training functions. Their involvement in the direct
prevention or protection of rights is, by contrast, significantly reduced or, in some
cases, entirely absent.

From an organisational and functional perspective, this diversity may
appear striking. Nevertheless, it does not preclude the identification of certain
recurring features that make it possible to define the nature and role of NHRIs in
broadly convergent terms, albeit with a reasonable margin of approximation.

First, the emergence and consolidation of NHRIs rest on a shared normative
foundation that partially overlaps with, but remains distinct from, judicial
mechanisms for the protection of fundamental and human rights. NHRIs operate
from a position of qualified independence with respect to majoritarian
institutions, which enables them to perform guarantee functions without being
fully embedded within the traditional circuits of political or judicial power.
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At the same time, it is essential to emphasise the specific contribution of
NHRIs in comparison with courts, for at least four reasons'.

The first reason lies in the fact that, in many areas, human rights violations
are not readily amenable to judicial capture. The rapid development of new
technologies, as well as the regulatory challenges exposed by the COVID-19
pandemic, have shown that many forms of rights infringement manifest
themselves in systemic or structural ways that escape conventional adjudicatory
mechanisms. In this respect, the sustained attention paid by NHRIs to fields such
as social policy, non-discrimination and vulnerability is particularly significant, as
these areas often require a systemic rather than purely remedial approach.

The second reason concerns the temporal dimension of rights protection.
While judicial remedies are, by definition, ex post responses to violations that
have already occurred, the core rationale of NHRIs lies in their preventive
function. Through the coordination of actions, recommendations and
programmes aimed at influencing legislative and administrative decision-making,
NHRIs seek to anticipate potential violations or to address systemic shortcomings
before they crystallise into individual cases'’ .

The third distinguishing feature relates to the methodological approach
adopted by NHRIs. Judicial protection of rights is necessarily based on a case-by-
case logic, whereas NHRIs are structurally oriented towards the identification of
patterns, frameworks and systemic deficiencies in the enforcement of both
national and supranational catalogues of rights. This orientation allows them to
go beyond a strictly legal-formal analysis and to incorporate interdisciplinary
perspectives—often captured by the formula “law and society”—that are
particularly well suited to addressing social, economic and cultural rights
alongside civil and political rights.

Finally, a fourth element of differentiation concerns the scope of the effects
produced by their respective interventions. Judicial decisions typically operate
inter partes, with erga omnes effects arising only in specific contexts, such as
constitutional review. By contrast, NHRIs are generally empowered—albeit with
varying degrees of effectiveness and follow-up—to issue general
recommendations, guidelines and opinions addressing structural or recurring
violations, thereby contributing to the broader shaping of public policy and
administrative practice.

16 On this point, G. De Beco, Non-Judicial Mechanisms for the Implementation of Human
Rights in European States, Brussels, 2010, p. 11.

7 This also explains the involvement of NHRIs in National Human Rights Action Planning
(NHRAP) initiatives, which are reconstructed in detail and systematised in the recent volume by
A. Chalabi, National Human Rights Action Planning, Oxford, 2018,
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Against this background, NHRIs may be understood as one of the most
evident manifestations of the increasing internal differentiation of contemporary
legal systems. They exemplify the emergence of institutional arrangements that
fall outside traditional classifications based on the separation of powers, as they
combine a high degree of independence with a sector-specific mandate focused
on guarantee functions. While their structure and competences are defined by
domestic law, their operation is simultaneously embedded within transnational
normative frameworks that, without predetermining every aspect of their
organisation, establish minimum standards enabling active participation in
international and regional networks'® .

It is precisely this close connection with transnational accreditation
processes, together with the intensity of cooperative practices at regional—
particularly European and Asia-Pacific—and global levels, that allows for the
identification of a common core in the functions performed by NHRIs across
different legal systems" .

From this perspective, the prevention of human rights violations constitutes
the primary rrait dunion among otherwise diverse institutional models.
Preventive action is typically pursued through monitoring activities and the
formulation of recommendations, often supported by powers to assess the human
rights impact of legislation and public policies and, thereby, to guide the work of
political decision-makers™ .

18 The spectrum of such institutions, therefore, ties in with what was stated in the past with
regard to the integrity branch by B. Ackerman, The New Separation of Powers, in Harvard Law
Review, 113, 2000, p. 694, and, more recently, by M. Tushnet, The New Fourth Branch:
Institutions for Protecting Constitutional Democracy, Cambridge, 2021, but with a more evident
emphasis than in the works of these authors on the nexus of dependence with inter- and
supranational law. On this point, see also T. Khaitan, Guarantor Institutions, in Asian Journal of
Comparative Law, 16, 2021, p. 540.

1 M. Mondelice, L 7internationalisation du réle des institutions nationales dans Ia
protection de I'Etat de droit sur la base des Principes de Paris: dynamiques nouvelles et défis de
consolidation, in Reciprocité et universalité. Mélanges en I'honneur du Professeur Emmanuel
Decaus, Paris, 2017, p. 1283.

20 A similar prevention task is specifically reflected in some recent international treaties and
conventions, such as the Optional Protocol to the Convention against Torture (Art. 18, para. 4)
and the Convention on the Rights of Persons with Disabilities (Art. 33, para. 2), which entrust
human rights bodlies with the task of monitoring the exercise of violation prevention duties: on
this point, see S. Lagoutte, The Role of State Actors Within the National Human Rights System,
in Ead., S. Lorion, S.L.B. Jensen (eds.), The Domestic Institutionalisation of Human Rights,
Abingdon, 2022, p. 13 and C. Sidoti, National Human Rights Institutions and the International
Human Rights System, in R. Goodman, T. Pegram (eds.), Human Rights, State Compliance and
Social Change. Assessing National Human Rights Institutions, suprant. 3, p. 95.
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Such preventive efforts, however, are rarely confined to interactions with
public authorities alone. On the contrary, they are frequently complemented by
educational and informational activities directed towards the broader
community, including schools, universities and other educational institutions.
These initiatives reflect the understanding that effective human rights protection
requires not only institutional compliance but also social awareness and cultural
internalisation®" .

A second common feature of NHRIs lies in their role in monitoring and
evaluating public policies in light of states’ obligations under national and
international human rights instruments. In performing this function, NHRIs
operate at the intersection of supranational inputs and domestic dynamics,
drawing both on guidance from international monitoring bodies and on
contributions from civil society actors. Even where generally agreed benchmarks
are lacking, this monitoring activity fulfils an essential informative function by
exposing systemic deficiencies in the implementation of states’ human rights
commitments®

The third and final shared characteristic concerns the capacity of NHRIs to
operate as institutional fora that connect the state and civil society. By virtue of
their independence from government and their pluralistic composition”’, NHRIs
are neither fully state-controlled nor purely private entities. This intermediate
position enables them to function as “bridge-builders” between public authorities
and civil society”, thereby challenging the notion that human rights obligations
are confined to vertical state—individual relationships. In this respect, recent
debates on business and human rights illustrate how NHRIs increasingly
contribute to extending responsibility for rights protection to private actors as
well.

In conclusion, it is important to be aware that the role actually played by
NHRIs is, more or less everywhere, marked by shortcomings and risks of
ineffectiveness, given that they suffer not only from their weakness in national
institutional systems, crushed as they are between political majorities and the risks
of competition with other guarantee institutions (primarilyjudicial ones). In fact,

21 G. De Beco, Non-Judicial Mechanisms, suprant. 15, p. 49.

22 M. Mayrhofer, National Human Rights Institutions and their Monitoring Function, in
W. Benedek et al. (eds.), European Yearbook on Human Rights, 2017, p. 223.

3 According to Jensen, Lagoutte and Lorion ( 7he Domestic Institutionalisation of Human
Rights: An Introduction, in The Domestic Institutionalisation of Human Rights, suprant. 20, 4),
‘[a] major factor of impact of NHRIs is their ability to navigate this unique place and be able to
leverage their embeddedness within the administration while retaining the necessary
independence’.

24 K. Meuwissen, NHRIs and the State, suprant. 5, p. 463.
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the full affirmation of NHRIs is also hindered by the strong dependence they
show on the supra- and international human rights protection system, which
sometimes risks engulfing the work of these institutions, sometimes drawing it
into the legitimacy deficit of international law and thus weakening its work at the
domestic level.

If this is true, and therefore the importance of these bodies should not be
overestimated, it is equally clear that their role has grown over the years, not
because they can perform a (highly unlikely) substitute function for that
performed by legislators and judges, but because they have proved capable of
acting as forums for unifying public discourse on human and fundamental rights,
avoiding the risks of fragmentation of institutional responses, and mediating
between the national and international levels: without displaying proud closure
of the former towards the latter, but also without passively accepting international
standards at the domestic level.

4. NHRIs and their contribution to recasting systemic protection of
fundamental rights

Against this background, it is now possible to focus more closely on the
capacity of NHRIs to contribute to a renewed understanding of the protection of
fundamental rights—one that combines their embeddedness within international
human rights regimes with their character as domestic institutions that are
nevertheless structurally and functionally independent from other state actors.

While considerable scholarly attention has been devoted to the relationship
between NHRIs and international law, their connection with the purely domestic
dimension of rights protection remains comparatively underexplored. In
particular, insufficient attention has been paid to the ways in which NHRIs may
contribute to enriching and further articulating the instruments and techniques
through which fundamental rights are protected at the national level.

From a conventional perspective, the role of NHRIs tends to be confined
to residual areas in which international obligations require particularly robust
monitoring and compliance mechanisms, on the implicit assumption that, in all
other fields, domestic remedies—primarily judicial ones—are largely self-
sufficient. This view, however, overlooks the fact that fundamental rights
protection operates, even within national legal orders, across multiple levels and
through a plurality of enforcement mechanisms that cannot be reduced to the
provision of individual relief by courts, since they involve further actors like
Parliaments, public administrations and a wide array of regulatory agencies.
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Adopting a broader analytical perspective makes it possible to
reconceptualise the role of NHRIs in terms of their contribution to the systemic
protection of fundamental rights. By this is meant here the capacity of rights,
beyond their primary function of affording individual remedies, to orient and
influence the operation of the institutional machinery as a whole, steering
legislative, administrative and regulatory processes towards the promotion and
enhancement of rights. While international legal scholarship has traditionally paid
limited attention to the distinction between individual and systemic or
institutional dimensions of rights®, this notion is well known in constitutional
theory, where it has been recognised that the systemic framing of rights may serve
divergent purposes, ranging from democratic empowerment to more illiberal
trajectories™.

Although NHRIs do not operate directly within this theoretical debate,
their practice can nonetheless be understood through the lens of the systemic
function of rights. Their activities often expose inconsistencies and shortcomings
in the domestic enforcement of human and fundamental rights, while
simultaneously fostering a more integrated approach that complements the action
of traditional state actors such as courts, parliaments and public administrations.

At a first level, this contribution is reflected in the increasingly prominent
role assigned to NHRIs within compliance mechanisms established under
international human rights treaties and conventions. A growing number of
instruments require the creation of domestic implementation and monitoring
frameworks involving governmental focal points, NHRIs and civil society
organisations. In parallel, the Office of the United Nations High Commissioner
for Human Rights, the UN Special Procedures and the Human Rights Council—
most notably through the Universal Periodic Review—actively support the
development of national human rights infrastructures, including NHRIs. These
mechanisms channel information and assessments from an independent domestic
perspective, drawing on contributions from civil society and non-governmental
organisations, and have progressively empowered NHRIs to act as reference

2 With the exception of M. Koskenniemi, among others in Rights, History, Critique, in A.
Etinson (ed.), Human Rights: Moral or Political, Oxford, 2018, p. 41.

2 Tt is no coincidence that, even today, the most significant discussion surrounding the
systemic role of fundamental rights remains that developed under the German Constitution of
Weimar: the essential references are those linked to the works of Carl Schmitt (Freiheitsrechte und
institutionelle Garantien der Reichsverfassung [1931], in C. Schmitt, Verfassungsrechtliche
Aufsitze aus den Jahren 1924-1954, Berlin, Duncker & Humblot, 2003, p. 140) and Rudolf Smend
(Verfassung und Verfassungsrecht [1928], partial english translation in A.J. Jacobsohn, B.
Schlink, Weimar. A Jurisprudence of Crisis, Berkeley, 2000, p. 213).
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points for the overall evaluation of state practice in the field of human rights at
the international and supranational levels®.

In order to show the contribution NHRIs can deliver to a more structured
systemic understanding of fundamental and human rights, one could remember
that in recent times NHRIs have increasingly been involved in coordinated
responses to systemic crises at both national and supranational levels. During the
COVID-19 pandemic, several European NHRIs developed checklists identifying
the principles and safeguards that national governments were expected to respect
when adopting emergency measures, including lockdowns and other public
health interventions®. Similarly, the Asia-Pacific Forum of National Human
Rights Institutions has produced guidance addressing the human rights
implications of refugee crises in the Asia-Pacific region®.

In the field of artificial intelligence, European NHRIs have engaged in a
series of coordinated initiatives, including joint recommendations on the
European Commission’s White Paper on Artificial Intelligence, submissions
concerning the draft Council of Europe Convention on artificial intelligence,
human rights, democracy and the rule of law, and common positions on the EU
Artificial Intelligence Act. Moreover, NHRIs participate—through ENNHRI—
in the work of the Council of Europe’s Committee on Artificial Intelligence, where
they enjoy observer status™.

In all of these contexts, NHRIs have acted as intermediaries capable of
aggregating domestic concerns, often articulated by civil society, and projecting
them onto regional normative processes, thereby partially decoupling such inputs
from exclusively state-centred frameworks.

A further frontier of NHRI activity concerns responses to human rights
violations committed by non-state actors, particularly in the context of business-
related abuses. A growing body of scholarship has called for a reconsideration of
the Paris Principles with a view to equipping NHRIs with investigative powers
that extend beyond public authorities to encompass private actors, including
corporations’. In situations where public and private power are deeply

21 S. Cardenas, National Human Rights Institutions and State Compliance, in Human
Rights, State Compliance, and Social Change, suprant. 3, p. 29.

28 https://ennhri.org/wp-content/uploads/2022/03/Checklist-for-NHRIs-on-protecting-
jobs-workers-and-SMEs..pdf

2 (C. Renshaw, Building Human Rights in the Region Through the Role of Horizontal
Transnational Networks: the Role of the Asia Pacific Forum of National Human Rights
Institutions, in Australian Journal of Human Rights, 27,2021, p. 422.

0 Suprant. 9.

L R. Wolfsteller, The Unrealised Potential of National Human Rights Institutions in
Business and Human Rights Regulation: Conditions for Effective Engagement and Proposal for
Reform, in Human Rights Review, 23, 2022, p. 43, C. Methven O’Brien, J. Ford, Business and
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intertwined, NHRIs may be called upon—both presently and in the future—to
act as preventive and reactive bodies capable of addressing complex patterns of
responsibility that transcend the traditional public—private divide.

In this respect, NHRIs are increasingly expected to operate through
innovative institutional techniques, including the organisation of public inquiries,
the promotion of awareness-raising initiatives, and the provision of accessible
entry points for claims involving alleged violations of human rights as defined by
international treaties and standards. These activities position NHRIs as
specialised gatekeepers in areas where neither parliamentary nor judicial
mechanisms alone are sufficient to capture the full scope of systemic rights
infringements.

The systemic dimension of NHRI activity also emerges with particular
clarity in their relationship with civil society. The General Observations of the
GANHRI Sub-Committee on Accreditation explicitly emphasise the importance
of maintaining stable and meaningful relationships with civil society actors, noting
that such engagement is taken into account in accreditation assessments’”. While
theoretical debates persist regarding the precise contours of this relationship,
contemporary practice highlights the distinctive contribution of NHRIs in
prioritising the prevention of conflicts rather than their ex post resolution—a task
more typically entrusted to political and judicial institutions”.

At the same time, attention must be paid to the expanding role of proactive
intervention by NHRIs, especially in those jurisdictions where they are endowed
with investigative powers that go beyond monitoring and promotional functions.
In such cases, NHRIs may come to be perceived as institutional resources at the
disposal of civil society, expected to conduct independent inquiries free from the
procedural constraints that characterise judicial proceedings. This evolution,
however, is not without risks, as it raises concerns about the potential
politicisation of NHRIs or their capture by organised interests driven by overly
declamatory or instrumental conceptions of human rights advocacy™.

A less problematic—though also less incisive—form of engagement with
civil society can be observed in the field of human rights education. Here, NHRIs
frequently contribute to teaching, training and research activities in schools,

Human Rights: From DOmestic Institutionalisation to Transnational Governance and Back
Again, in The Domestic Institutionalisation of Human Rights, suprant. 20, p. 52.

2 https://ganhri.org/wp
content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf

» D. Langtry, K. Roberts-Lyer (eds.), National Human Rights Institutions. Rules,
Requirements, and Practice, suprant. 6,235.

>+ S, Filippi, Tutela internazionale dei diritti umani e societa civile, in G. Repetto (ed.), Una
National Human Rights Institution per /’Italia: problemi e prospettive, Torino, 2025, p. 31.
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universities and professional environments, thereby fostering a broader cultural
internalisation of human rights norms”.

To conclude this point, the role and significance of National Human Rights
Institutions (NHRIs) may be summarised by reference to the five core functions
they are mandated to perform.

(/) Facilitation. Owing to their formal recognition within a range of
international human rights treaties, NHRIs are well placed to facilitate the
domestic implementation of international human rights standards. They
contribute to the articulation and coordination of national perspectives and
operate as privileged interlocutors vis-a-vis international monitoring bodies.

(i) Monitoring. The institutional independence of NHRIs, together with
their accreditation procedures, enhances the effectiveness of human rights
monitoring at the national level. This monitoring function generates significant
spillover effects, as NHRIs are increasingly integrated into regional oversight
mechanisms, such as those concerned with compliance with rule of law standards
in Europe through the European Commission and the Fundamental Rights
Agency (FRA).

(77) Benchmarking. The monitoring role further enables the evaluation of
national systems of human rights enforcement through benchmarking activities
directed at political and judicial action. Embedded as they are within global and
regional transnational networks, NHRIs contribute to illuminating levels of
human rights protection across domestic systems and render them comparable on
a broader, transnational scale.

(7v) Flexibility. The institutional design of NHRIs does not follow a one-
size-fits-all model. The considerable diversity of national arrangements
demonstrates a high degree of flexibility, as each system determines both the
nature and scope of NHRI powers—such as whether they are authorised to
receive individual complaints or entrusted with quasi-judicial functions—as well
as their substantive fields of intervention. These may range from civil and political
rights to social rights, and may focus on state actors or extend to private actors,
including the media and business enterprises.

(v) Defragmentation. Against the backdrop of the proliferation of human
rights regimes at national, supranational and international levels, the specialised
mandate of NHRIs, combined with their lack of direct political or judicial
responsibility, positions them as potential counterweights to the risks of
fragmented enforcement. Their cross-cutting role across multiple regimes, and

» G. Crawford, Power and Civic Action: Mobilization for Human Rights in Developing
Societies, in B. A. Andreassen (ed.), Research Handbook on the Politics of Human Rights Law,
Cheltenham, 2023, p. 81.
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their commitment to the effective integration of guarantees, enable them to
pursue coherence and effectiveness. In this respect, NHRIs are required to
calibrate their action by combining inputs from civil society, guidance of
governmental conduct, and a critical yet responsive engagement with the
international human rights machinery.

Taken together, these dynamics illustrate the contribution of NHRIs to a
reconfiguration of the systemic function of human and fundamental rights, which
may be described in terms of an increasing domestication of international human
rights standards. As has been observed in the literature, NHRIs can serve as
intermediaries capable of translating global norms into locally meaningful
practices, thereby advancing the normative objectives of international human
rights regimes™.

However, this predominantly top-down understanding of domestication
may be complemented—or even partially replaced—by a bottom-up perspective.
Through their embeddedness in regional networks and their proximity to
domestic social and institutional contexts, NHRIs are well positioned to
contribute to the development of new standards and benchmarks for human
rights protection that reflect local traditions and evolving social realities. In doing
so, they may help to align international human rights norms more closely with
processes of social change occurring within domestic legal orders, while also
challenging dominant international narratives that risk promoting overly abstract
or disembodied conceptions of rights.

Paradoxically, therefore, the origins of NHRIs in international law may
coexist with, and even reinforce, their capacity to articulate more context-
sensitive and vernacular understandings of human rights. While operating as
agents of global human rights governance, NHRIs may simultaneously
problematise that very governance by injecting perspectives rooted in domestic
experience and civil society engagement. Their direct connection with civil society
enables human rights claims to circulate outside purely statist frameworks,
fostering transversal linkages between social issues and rights-based demands.

At the same time, the imperative of safeguarding the neutrality and
independence of NHRIs must be balanced against the risk of an opposite form of
capture, whereby civil society actors—animated by naive or overly rhetorical
approaches to human rights—exert undue influence over institutional agendas.
The capacity of NHRIs to navigate between these competing pressures ultimately

3¢ On NHRIs and their role as intermediaries in the translation of global norms into a local
vernacular’, see R. Goodman, T. Pegram, National Human Rights Institutions, State Compliance,
and Social Change, in lid. (Eds.), Human Rights, State Compliance, suprant. 3, p. 13.
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constitutes a central condition for their effectiveness in contributing to the
systemic protection of fundamental rights.

Abstract: This article develops a systemic understanding of fundamental
rights by analysing the role of National Human Rights Institutions (NHRISs)
within multilevel constitutional frameworks. It argues that NHRIs contribute to
reconfiguring rights beyond adjudication, strengthening their preventive,
coordinative and institutional functions. Positioned between domestic and
transnational orders, NHRIs foster coherence in fragmented rights regimes and
enhance the structural effectiveness of rights protection, particularly in the
European context

Keywords: NHRI — rule of law — human rights — pluralistic convergence —
systemic protection on fundamental rights

Giorgio Repetto — Professore ordinario di Diritto costituzionale, Universita
degli Studi di Perugia (giorgio.repetto@unipg.it)

ISSN 2532-6619 -342 - Special Issue IX-2 (2026)



