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1. Introduction

Are human rights a spiritual soother for an increasingly inegalitarian
capitalism? Over the past three decades, this argument has gained ground against
a backdrop of rising inequality of income and, above all, of wealth within
countries. Many authors argue that human rights, by giving precedence to
individual freedom over the principles of equality and solidarity, authorise the
destruction of social justice in the name of respect for the market. Far from being
centres of resistance to new forms of nationalism and sovereignty, they contribute
to the dislocation of the middle and working classes, as shown by the decline of a
logic of egalitarian emancipation in favour of a logic of humanitarian compassion.
The sole purpose of human rights, in this argument, is to alleviate the most
extreme human suffering, taking us further away from the construction of a
common world between equals’.

In the European Union, the use made of the Charter of Fundamental Rights
has seemed to reduce human rights to the mere capacity to act without
interference, to the detriment of a capacity for collective organisation. The idea
that the European Union suffers from a "justice deficit"? is now a commonplace
among European studies specialists, who have shown how rights to free
movement and equal treatment have not only led to competition between tax and

* This contribution is included in the proceedings of the X Diritti Comparati conference
on “Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza
University of Rome, on 6-7 February 2025. It was produced as part of the project “Framing
National Human Rights Institutions: European and Comparative Interplays (FRAME)” — CUP
J53D23005290001 — Code 2022BXT5HR funded by the European Union. It draws on conferences
delivered at the College de France in November 2023. See J. Lacroix, Les Valeurs de I'Europe. Un
enjeu démocratique, Paris, 2024

! See S. Moyn, Not Enough. Human Rights in an Unequal World, Cambridge (MA), 2018.

2 G. De Birca, D. Kochenov and A. Williams (eds.), Europe’s Justice Deficit, Oxford,
2005.
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social systems within states, but also marginalised the need for justice and social
cohesion. While there is undoubtedly a kernel of truth in this criticism, it should
not lead us to neglect the resources enshrined in the Charter that enable us to link
the defence of human rights to the need for a common world.

This paper is structured as follows. First, I consider the influential argument
that human rights, including so-called 'social' rights, can coexist with radical
inequality. Secondly, I analyse the tension between the different sections of the
European Charter of Human Rights to argue that Europe should not see itself as
a homogeneous community united around supposedly consensual and specifically
'European' values, but rather as a site of democratic struggle between different
conceptions of human rights. Thirdly, I contend that another distinctive feature
of this charter is its openness to an interpretation of human rights that
encompasses more than just the rights of individuals, viewing them as constituting
a social space. Finally, I analyse the pros and cons of linking human rights to the
concept of responsibility, as set out in the Charter.

2. Human rights and radical inequality

This argument features in historian Samuel Moyn's Nor Enough: Human
Rights in an Unequal World. This book, which has been widely discussed in
recent years, is part of a wider critical movement that questions the relevance of
both the language and practice of human rights to the pursuit of equality between
people. Nor Enough ends with a fable: that of a man, called Croesus, who has
everything, but distributes to each person the necessities (food, healthcare and
even holidays) that will meet their basic needs. Civil liberties would be respected,
the police state eliminated, torture would be unimaginable, and destitution
combated. On the other hand, inequality would be at an all-time high. And yet,
Moyn tells us, we are "increasingly living in the world of Croesus"’. Above all, this
thought experiment shows that respect for human rights is perfectly reconcilable
with radical inequality.

For Moyn, the explanation lies in the progressive disjunction between the
aspiration to sufficiency (which refers to a minimum level of access to the
resources needed to lead a decent life) and the aspiration to equality (which
measures where individuals stand in relation to each other in their access to these
resources). Whereas the welfare state of the 1940s combined these two concepts,
from the 1970s onwards the human rights movement has focused solely on civil

>S. Moyn, Not Enough, cit., p. 212. See J. Lacroix, Insuffisants ou incompris?, Tocqueville
21, https://tocqueville21.com/books/insuffisants-ou-incompris/.
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and political liberties and the defence of a minimum subsistence level. Thus,
although human rights are not responsible for the expansion of neoliberalism,
they are its "powerless companions" because "human rights, even when perfectly
realised, are compatible with inequality and even radical inequality"*.

That human rights movements have failed over the last three decades to
stem the tide of market logic is beyond dispute. But does this mean that full
respect for human rights can be reconciled with abysmal inequality? It seems to
me that this argument can be refuted on a strictly experimental basis. I use the
term "experimental" here in reference to Etienne Balibar’s book Equaliberty in
which he identifies the two concepts in the 1789 Declaration of the Rights of Man
and of the Citizen. Balibar makes it clear that this Equality = Liberty reasoning is
not essentialist: it is not the "intuitive discovery or revelation that the ideas of
Equality and Liberty are one and the same" but the "historical discovery, which
can be said to be experimental, that their extensions are necessarily identical"*. In
other words, the historical (de facro) conditions of liberty are the same as the
historical (de facto) conditions of equality, since there is no example of conditions
suppressing or repressing liberty that do not suppress or limit equality, and vice
versa®. On this experimental basis, Moyn's thesis seems questionable for at least
two reasons.

Firstly, we do not (or no longer) live in the world of Croesus. We no longer
live, if we ever did, in a world where progress in civil liberties goes hand in hand
with exacerbated inequalities. Of course, Moyn knows that the fight for human
rights is far from over. But curiously, he says nothing about the intellectual and
political shift that has taken place over the last twenty years, a shift that had
already largely taken place by the time his book was published in 2018. In 2000,
we could still think we were living in the "age of rights", in the sense that human
rights had established themselves as "the only virtue to which vice pays homage"’.
This time is now over. Everywhere, increasingly powerful intellectual currents and
political movements are challenging the constraints imposed by the protection of
fundamental rights in the name of national sovereignty. Even humanitarian
operations are now being challenged: "Saving lives is becoming illegitimate and
even blameworthy", declared Didier Fassin in 2018, the same year that Moyn’s
book came out, when he argued that if "the end of the twentieth century was the

4S. Moyn, Not Enough, cit., p. 213.

> E. Balibar, La proposition de I'égaliberté, Paris, 2010, p. 70.
¢ E. Balibar, op. cit., p. 70.

" L. Henkin, The Age of Rights, New York, 1990, p. xviii.
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time of humanitarian reason, the beginning of the twenty-first century ushered in
the security age"®.

If we accept that human rights have no longer been our "last utopia" for at
least twenty years’, then the historical coincidence between the rise of the human
rights movement and the worsening of inequalities becomes, to say the least,
nuanced. If anything, the opposite is true: the "surge in inequality" within
countries over the last two decades - which is now leading to "global inequalities
as high as at the beginning of the twentieth century"' - has been accompanied
almost everywhere by a decline in civil and political liberties, confirming Balibar's
"experimental discovery".

This leads to the conceptual objection. It is not true that human rights are
compatible "with a form of radical inequality". As we have seen, the essence of
Moyn's argument rests on the disjunction between "sufficiency" and "equality".
The dilemma is ever so slightly abstract, because it is hard to see how everyone
could have access to the intellectual and material conditions needed to lead a
'decent life' without massive redistributions reducing inequalities. All the more
so as the notion of a 'decent life' is eminently subjective and depends on a
comparison with the evolution of the standard of living and the comparison with
the most affluent - which today leads many inhabitants of European countries to
consider access to a private bathroom, ownership of a means of transport or
continued studies until the age of 18, etc., as so many necessary requirements,
whereas they were a luxury for our grandparents. Of course, Moyn is aware of
this, but he is a little quick to dismiss the objection on the grounds that it is
"possible" for the poor to get closer to the "sufficient" level while inequalities are
increasing'’.

If by 'sufficiency' we mean simply protection against the most abject forms
of poverty, this is possible, even if recent developments tend to qualify it. It is true
that extreme poverty in the world fell dramatically between 1990 and 2019, but
the Covid-19 epidemic, followed by the invasion of Ukraine by the Russian
Federation, has since marked a "historic turning point" in this respect, according
to the World Bank's Poverty and Shared Prosperity Report 2022, since an era of
income convergence has now given way to global divergence". Above all, if by

8 D. Fassin, Sauver des vies devient illégitime et méme condamnable, Libération, 2
February 2018. See especially (by the same author), Postface. Signs of the times: humanitarianism
and securityin La raison humanitaire. Une histoire morale du temps présent, Paris, 2017,

°S. Moyn, The Last Utopia. Human Rights in History, Cambridge (MA), 2010.

10 See the 2022 report by the World Inequality Lab, https://wir2022.wid.world.

1S, Moyn, Not Enough, cit., p. 5.

2 https://www.banquemondiale.org/fr/news/press-release/2022/10/05/global-progress-
in-reducing-extreme-poverty-grinds-to-a-halt.
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"sufficiency" we mean access to a level of resources likely to enable everyone to
develop their own life plans, it is unlikely, except in the context of off-the-ground
logical constructs, that increasing sufficiency for all can be combined in the long
term with growing inequalities, given the redistribution that such an objective
requires.

In reality, the term "sufficiency" is ambiguous and can refer either to a
minimum threshold of survival or to equal "capacity" to develop one's life
projects. To consider economic and social rights solely in terms of "subsistence"
or the fight against poverty is to adopt a "naturalist and de-socialising conception”
of economic and social rights, conceived as "rights to 'be' (or to receive) rather
than rights to 'do'"" . Yet only an equal capacity to act in the world would seem
to meet the requirements of both the second sentence of Article 1 of the 1789
Declaration ("social distinctions may be based only on the common good") and
Articles 22 to 26 of the 1948 Declaration, which refer to the "free development
of the personality". It is in this sense that Jiirgen Habermas proposed that social
rights should be understood not as a corrective to civil and political rights, but as
the conditions necessary for their fulfilment'. Or, to put it in Robert Castel's
terms, by attaching protections and rights to the condition of the worker himself,
social rights enable "social property, which represents a counterpart to private
property, a property for security now made available to those (...) excluded from
the protections afforded by private property"”. In the same vein, Samantha
Besson describes economic and social rights as " conventional " moral rights whose
justification lies in the value of the social practice thus constituted, a collective
dimension which does not prevent them from being considered as individual
rights based indirectly on the protection of individual interests defended by these
collective practices®.

Admittedly, the effect of these social rights is not to achieve a strict equality
of material resources, but to create a "society of fellow human beings", whose
members "can maintain relations of interdependence because they have a fund of
common resources and common rights""”. Their purpose is not to achieve "simple

B S. Besson, In Whart Sense are Economic Rights Human Rights? Departing from their
Naturalistic Reading in J. Queralt, B. van der Vossen (eds.) International Human Rights Law,
London, 2019, p. 49.

147, Habermas, Law and Democracy. Between facts and norms, trans. by R. Rochlitz and
C. Bouchindomme, Paris, 1997. See C. Colliot-Théléne, Le commun de Ia liberté. Du droit de
propriété au devoir d'hospitalité, Paris, 2022, p. 164.

B R. Castel, L 7nsécurité sociale. Qu ‘est- ce qu ‘étre protégé, Paris, 2003, p. 33.

16S. Besson, op. cit., p. 55-56.

7 R. Castel, L Tnsécurité sociale. Qu ‘est- ce qu ‘étre protégé, op. cit., p. 34.
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equality" " but rather to pave the way for a society that mitigates, if not eliminates,
the forms of domination that run through it - which is made possible in particular
by being able to rely on a solid labour law and on the assurance that health,
housing, children's education or subsistence in the event of illness or in old age
will not depend entirely on our income or our assets. In this way, economic and
social rights are way in which contemporary societies choose to put democracy’s
inherent demand for equality into practice. Long before the first declarations of
rights, the impossibility of democracy in a highly unequal society was self-evident
to political thought from the Ancients to the first liberals, via civic humanism and
the Enlightenment”. Moses Finley opens 7he Invention of Politics with the
reminder that Aristotle defined democracy as the regime whose object was the
interests of the poor, i.e. all free men who worked for a living”. That human rights
"are not enough" to bring about this egalitarian ambition in the contemporary
world is indisputable. But the fact that they have been interpreted in a reductive
way over the last three decades should not blind us to the fact that any consistent
human rights policy, from the earliest revolutionary declarations onwards, should
have as its compass the close relationship of equality and freedom, and the need
to expand them together.

In what will unfortunately remain her last book, the philosopher Catherine
Colliot-Théléne recalled the "emancipatory character" of subjective rights, against
those who believe that the valorisation of rights compromises the possibility of
collective solidarity, accentuates the phenomena of depoliticization or reduces
them to a form of individualism with little concern for institutions®. These rights,
she wrote, are "so closely linked to the modern understanding of freedom that it
is not only necessary but urgent to defend them, because this freedom is
threatened by contemporary transformations in modes of political governance"*.
On the basis of the same conviction, founded on a so-called "political"
interpretation of human rights, I would now like to turn to an analysis of the
tensions that run through the Charter of Fundamental Rights of the European
Union and certain concepts used in its Preamble. It seems to me that the text
contains resources that might make it possible to open the "doors of

18 In the words of M. Walzer, Sphéres de justice, New York, 1983.
YT owe this reminder to P. Magnette.

2 M. Finley, L’Invention du politique, Paris, 1985, p. 20-23.

2L C, Colliot-Thélene, op. cit., p. 10-11.

22 (. Colliot-Thélene, op. cit., p. 11.
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interpretation"? to understandings of fundamental rights other than those that

have often been imposed at the European level over the last two decades.

3. Human rights and democratic struggles

The attempt may seem ill-timed, given that if we look at some parts of the
Charter, and above all at certain uses made of it by the European Court of Justice,
we might be tempted to read into it the expression not of a 'liberal' but a 'neo-
liberal' conception of politics. It would suffice to mention the free movement of
services and capital mentioned in the Preamble to the Charter, as well as Articles
15 and 16, which make the provision of services on a European scale and the
"freedom to conduct a business" fundamental rights. Of course, this reference
can be explained by the objectives assigned to the European Union. However,
there is nothing equivalent in the French Declaration of 1789, the Bill of Rights
of 1791 or the texts adopted in the aftermath of the Second World War - be it the
Universal Declaration of Human Rights of 1948 or the European Convention on
Human Rights. In these texts, freedom of enterprise is implicitly derived from
certain articles - such as articles 2 and 17 of the Declaration of 1789 according to
the decision of the French Constitutional Council of 16 January 1982* - but does
not have the status of a founding principle.

Beyond the text, the use made of Article 16 by the ECJ in recent years has
accentuated the economic and technical orientation of a European entity that
often appears more concerned with maximising individual interests than
affirming the principles of living together”. Both the Court's frequent recourse to
Article 16 and the imbalance observed in many judgments between economic
interests and rules relating to the protection of workers seem to vindicate those
who have long considered the construction of Europe to be the full expression of
a "liberal" law whose sole purpose is to ensure peaceful coexistence between
necessarily competing freedoms. The Charter, according to this interpretation,
feeds a kind of individualism of radical disconnection, in which there is no longer

2 In the words of Alain Supiot, who uses it in another context, inviting us to "consider
human rights as a common resource of humanity, open to the contributions of all civilisations".
A. Supiot, Homo juridicus. Essai sur la fonction anthropologique du droit, Paris, 2005, p. 300-
316.

24 See V. Audubert, La liberté d'entreprendre et le Conseil constitutionnel: un principe
réellement tout puissant?, Revue des Droits de I'Homme n° 18, June 2020.

2 I draw here on the analysis of E. Dubout, Le libéralisme politique de la Cour de Justice.
Le cas de Ia liberté d'entreprise, in L. Clément-Wiltz (ed.), Le réle politique de Ia Cour de justice
de 'Union européenne, Brussels, 2019, p. 145-175.
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any sense in seeing things from the standpoint of the whole. Or, to put it another
way, it is part of the logic that leads to substituting the principle of emancipation
- which does not dissociate the integral development of individuals from the
affirmation of their collective power - with that of a simple individual capacity to
act without interference®.

We could even go one step further. In reality, these passages and uses of the
Charter are no longer part of a "typical liberal" position. Rather, these provisions
lead to a break with "classical" political liberalism, insofar as it is not a question
here of asserting the rights of civil society against the State or even of considering
freedom of enterprise as one means (among others) of individual freedom. Rather,
the issue seems to be to remove free trade from the realm of public deliberation -
more or less the model of 'limited democracy' that Friedrich Hayek had in mind
when he analysed the rules of 'just conduct' that could protect the 'order of the
market' from political vicissitudes® . In other words, the model of the individual
profiled by the Charter and its uses is arguably no longer the "self-owning"
individual of classical liberalism, and less still the "self-sovereign” individual of
democratic and social liberalism. Instead, in this proposed view, we find ourselves
face to face with the neo-liberal conception of an individual who is an
"entrepreneur"” of himself, a supposedly free agent who seeks either to maximise
his own interests or to adapt as best he can to the demands of the market®.
Looking beyond the Charter and the case law of the European Court of Justice,
Samantha Besson and Miléne Hauri have shown how "certain contemporary
interpretations of international and European human rights law" risk turning, or
have already turned, "against democracy and ultimately against human rights
themselves™".

But should we stop there? Let us recall the young Karl Marx and his
criticism of the French Declaration, which enshrined "the rights of the member
of bourgeois society", i.e. of selfish man, of man separated from man and the
community’’. It is certainly true that, as early as 1791, the Declaration had been
explicitly invoked to prohibit workers' associations. But while Marx was right to
condemn the relations of oppression and exploitation that masked the principles

2 A, Somek, The Individualisation of Liberty: Europe's Move from Emancipation to
Empowerment, Transnational Legal Theory, vol. 4, n°4, 2013.

21 F. Hayek, Droit, législation et liberté, Paris, PUF, 2013, p. 803. See on this point A.
Supiot, La justice sociale face au Marché total, Paris, 2010, p. 41.

28 This typology is by Jean-Yves Prancheére.

2§, Besson and M. Hauri, Les droits de ['homme au service du marché? Critique et réforme
du droit international et européen des droits de I'homme en vue d'un renouveau démocratique,
Annuaire suisse de droit européen, 2020, p. 431-432.

%0 K. Marx, The Jewish Question (1843), trans. by J.-M. Palmier, Paris, 1968, p. 37.
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of equality, liberty and justice, his reading of the Declarations was incomplete
insofar as, as the philosopher Claude Lefort has shown, he missed "the symbolic
efficacy of the notion of rights"’'. Marx took literally the bourgeois discourse on
human rights, individualism and private property and its "sacred" character,
without realising that the language of rights brings about a dynamic as social
agents with new claims appear”. As Jean Jaurés, a few decades after Marx, put it:

I am well aware that the revolutionary bourgeoisie slipped an oligarchic meaning, a class
spirit, into the Declaration of the Rights of Man. But I also know that from the outset the
democrats used the rights of man, of all men, to demand and win the right of suffrage for all. I
know from the outset that proletarians relied on rights of Man to support even their economic
demands. From the outset, therefore, the human right proclaimed by the Revolution had a deeper
and wider meaning than that given to it by the revolutionary bourgeoisie (...) the riverbed was
wider than the river®.

In the case of the European Charter too, "the bed is wider than the river".
More specifically, a reading of the text reveals three aspects of human rights that
give this Charter a singular character among other national or international
instruments for the defence of human rights by revealing the political nature of
such rights.

The first is the implicit recognition of the ever-conflicting nature of the
different interpretations of the relationship between freedom and equality, or of
the meaning to be given to the concept of "human dignity" set out in Article 1°.
In view of certain parts of the text, it might be possible, as has been said, to adhere
to a "neo-liberal" reading of the European model. The Charter, in this reading,
crowns the work of the economic, financial, legal and administrative elites who,
for the past seventy years, have been working to reorganise European societies on
the basis of a single dogmatic foundation™.

But this first impression is belied by the ambitions and precision of Chapter
IV devoted to solidarity. At the end of Homo juridicus, Alain Supiot, despite
being highly critical of recent trends in the construction of Europe, expressed his
enthusiasm for these provisions, emphasising that, as defined in the Charter,
solidarity enables the effects of the social destructuring linked to globalisation to

31 C. Lefort, Droits de ['homme et politique in L 'invention démocratique, Paris, 1980, p.
74.

32 For a similar analysis of the Charter, see P. Magnette, Prendre la Charte au sérieuxin J.-
Y. Carlier, O. De Schutter (eds.), La Charte des droits fondamentaux de ['Union européenne,
Brussels, 2002, p. 99.

3 1. Jaures, Le socialisme et la vie in Etudes socialistes (1901).

> For a presentation of this current of ideas, see C. Spector, J.-Y. Pranchére and J. Lacroix,
"L'Europe, terrain des luttes démocratiques" in Par ici Ia sortie, Paris, 2020, p. 162-173.
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be contained. On the one hand, it opens the way to active solidarity across borders
between those affected by trade liberalisation. On the other hand, by placing
environmental protection (article 37) or consumer law under the aegis of
solidarity, the Charter "can serve as a basis for rules limiting the commodification
of people and things"”. As Supiot points out, the Charter not only includes the
rights already referred to in the 1948 Declaration, but also new fundamental rights
(workers' right to information, rights of collective bargaining and action, right of
access to public services) as well as certain principles that are binding on public
authorities and companies (reconciling family and working life, environmental
protection, consumer protection).

Of course, many of these provisions relate to "principles" that must be
"observed and promoted" by the European Union and not to rights, so their
justiciability remains limited. Nevertheless, even a cursory reading of the text of
the Charter shows that the vision of a monolithic European system dominated
entirely by neo-liberal software does not stand up to analysis. In reality, "various
policy options are within reach and could be implemented if the legislator so
wished"*®. The main obstacle to social progress undoubtedly lies less in the fact
that the EU is doomed to an ultra-liberal logic than in the absence of a structured
coalition in favour of social Europe’’. This reading of the Charter confirms Céline
Spector's nuanced reading of the ideologies and forces at work within the
European Union. She distances herself as much from the "heroic" narrative of
the Founding Fathers as from the unilateralism of certain "left-wing" critics of
European integration, pointing out in particular that the Court of Justice of the
EU has contributed to the emergence of social citizenship®®. There is nothing to
prevent this from happening again in the future, as a result of mobilisations in
favour of social and ecological policies that do not necessarily involve going
beyond the framework of the Treaties, but could be fed into the objectives set out
in the Charter”.

This tension between the different parts of the text perhaps illustrates the
first characteristic of what could be the "European model". Far from being a

> A. Supiot, Homo juridicus, op. cit., p. 310.

¢ A, Bailleux, Preamble in F. Picod, S. Van Drooghenbroeck (eds.), Article-by-Article
Commentary on the Charter of Fundamental Rights of the European Union, 2%edition, Brussels,
2020, p. 18.

7 L. Warlouzet, Europe contre Europe. Entre liberté, solidarité et puissance, Paris, 2022,
p. 452.

%8 (. Spector, No Demos. Souveraineté et démocratie a ['épreuve de I'Europe, Paris, 2021,
chapter 6.

%% See also the in-depth work by M. Unger, La justice sociale dans /'Union européenne.
Citoyenneté et droits au-dela de I'Etat, Paris, 2022.
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homogeneous community united around supposedly consensual and specifically
"European" values, Europe should see itself as the site of a civilised confrontation
between different conceptions of human rights. It is first and foremost a terrain
for democratic struggles over the meaning of the principles of freedom and
equality, struggles that are bound to take place in legislative, judicial and media
bodies. The Charter could then become an effective weapon for upholding
paradigms other than that of the internal market in the construction of Europe.
In this way, the "normativity by objectives" that has permitted the deregulation
of national laws in the name of trade liberalisation could also be invoked to
declare contrary provisions that contravene the objective of solidarity™.

However, while agreeing with this last suggestion made by Alain Supiot, the
reading of human rights proposed here differs from Supiot’s argument that
international declarations, with their rights and principles, constitute for our
societies the equivalent of Third Party figures - whether we are talking about the
Holy Book or the United States Declaration of Independence - which result from
an "act of faith" in "indisputable truths"*. This analogy between law and the
instituting function of religions in ancient societies is far removed from a
"political" conception of human rights, which holds that the very characteristic
of the democratic invention is not to substitute one transcendent legitimacy for
another, but rather to bring about a "regime based on the legitimacy of a debate
on the legitimate and the illegitimate — a debate necessarily without a guarantor
and without an end"*. The rights to equality and freedom are the necessary
conditions - the "symbolic matrix" - for this debate to take place and are not a
matter of dogma that only the State or, if the State fails in its mission, only legal
theorists would be able to interpret”. A "political" conception of human rights
thus makes the interpretation to be made of them one of the main objects of
democratic deliberation. This leads us to take leave of any claim to scientific
objectivity in the interpretation of the Charter, remembering that in a democracy,
the judicial institution must provide a "framework for the expression of
disagreements": "Divergences, opinions, reversals, interpretations: any judicial
decision is based on a debate that is constantly reopened"*.

4 A, Supiot, L esprit de Philadelphie, op. cit., p. 120-121.

4 A. Supiot, La justice au travail, Paris, 2022, p. 20.

42 C. Lefort, Le droits de I'homme et I'Etat-Providencein Essais sur le politique, Paris, 1986,
p. 57.

# This is C. Colliot-Théléne's objection to Alain Supiot in Le commun de la liberté, op. cit.,
p. 173.

4 D. Salas, La démocratie sans les libertés, Etudes, 2020/2, p. 62.
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In this respect, the proposals made in particular by Antoine Vauchez - the
introduction of dissenting opinions, on the model practised at the US Supreme
Court or the European Court of Human Rights, or the possibility of a
parliamentary alert on decisions of the ECJ* - would perhaps enable everyone
(beyond the legal scholars’ community) to become aware of the fact that
fundamental rights are inevitably open to divergent interpretations which must
be debated openly. In other words, my aim here is not, against those who believe
that the promotion of rights distances us from collective solidarity, to turn the
argument on its head by positing that human rights as such open the way to a
form of egalitarian socialism. My main aim, rather, is to show that the plasticity of
the rights mentioned in the Charter also allows for more 'liberal' or ‘socialising’
uses to be made of them, depending on the actors and movements that claim them
and on the outcome of the democratic struggles they result from. I use the word
"struggles" deliberately to resist the argument that a shared and harmonious
national identity is a prerequisite for the existence of genuine social citizenship.

Only the nation, it is often claimed, provides the sense of identification that
enables acceptance of the efforts required to implement social justice*. Yet it was
not a harmonious national feeling that produced the social security systems that
became the common feature of the nations of Western Europe from 1945
onwards. Rather, they are the result of the class struggle tirelessly waged by the
workers' movement in response to capitalist exploitation’’. In Western Europe,
the establishment of social protection is more the result of social conflict than "a
cultural consensus rooted in the national imagination"*. Conversely, fair and
effective institutions are likely to give rise to a sense of belonging, which can only
unravel as inequalities increase.

4. Human rights and the constitution of a social world
This leads to the other unique feature of this Charter, which is its openness

to an interpretation of human rights that does not reduce them to the rights of
individuals alone, but sees them as constituting a social space. It is precisely this

* A. Vauchez, Démocratiser I'Europe, Paris, 2014,

4 See in particular D. Miller, On Nationality, Oxford, 1995 and Citizenship and National
Identity, Oxford, 2000 or recently D. Djaiz, Slow Démocratie, Paris, 2019.

4 See J. Lacroix and J.-Y. Pranchére, Is the nation a political form?
https://tocqueville21.com/focus/la-nation-est-elle-une-forme-politique.

# (. Spector, No Demos?, op. cit.. See also J. Lacroix, L'Europe en Procés. Quel
patriotisme au-dela des nationalismes?, Paris, 2004, p. 102-107.
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identification of human rights exclusively with the rights of the individual that
Claude Lefort criticised in the liberal conception of fundamental rights:

"...the liberal interpretation of fundamental rights as the rights of individuals ignores the
upheaval of the social space, or, better said, the advent of a new form of society brought about by
the break with the world of the ancien régime, a compartmentalised world in which men are
classified (...) In this new space, relationships are not constructed solely on the basis of individuals:
individuals (...) are transformed in the network of relationships that bind them together; they
define themselves as a result of their participation in a common world".

In a recent article, Edouard Dubout discerns this notion of a "relational
subject", not in the Preamble, but in certain rulings of the ECJ that refer to the
Charter. On several occasions, he points out, the Court has ruled that relationships
of "dependence" between parents and children, situations of "particular
vulnerability" or the need to meet "basic needs" are all elements likely to trigger
European protection. The same applies to the reference made by the Court to
Articles 7 (private and family life) and 24 (rights of the child) in order to judge
that a relationship of dependence established between a young EU citizen and the
national of a third country gives the latter a right to remain in the European area.
This basis of dependence is also used, implicitly or explicitly, in other rulings
where "weakness", the inability to meet "basic needs" or the "particular
vulnerability of the person" are invoked. Dubout points out that this could be the
beginnings of an alternative vision of the European model that would escape the
dichotomy between radical individualism and national collectivism in favour of
"a whole that harbours an ability to form multiple relationships, emancipated
from the dominant national conceptions while remaining embedded in collective
ties"”". In this way, the Charter could be the expression of "a certain concept of
linking up, of uniting with others. Let's say it's a Charter for union"'. This
recognition of the "intersubjective" dimension of the legal subject in several ECJ
rulings is certainly an essential element in a less narrow understanding of
fundamental rights than that which prevails in the neo-liberal paradigm. This
implies recalling that man is "a social being who can only constitute himself as a

singular individual in society"”’.

# (. Lefort, Démocratie et globalisation (1995) in Le Temps présent, Belin, 2007, p. 800.

° E. Dubout, Le sujet des droits de la Charte. De I'étre universel a I'étre relationnel, in A.
Hiopoulou-Penot and L. Xerou (eds.) La Charte des droits fondamentaux de ['Union européenne:
source de renouveau constitutionnel?, Brussels, 2020, p. 296-297.

LE. Dubout, Le sujet des droits de la Charte, cit., p. 296.

2K. Marx, Introduction, Grundrisse I, Manuscripts of 1857-1858, Paris, 1981, p. 18. 1 owe
this reference to J-Y. Prancheére.
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However, the fact that the ECJ] recognises social ties in terms of
"vulnerability", "dependence" and "weakness" gives cause for concern. Does this
case law really stem from a form of social humanism or is it simply part of a more
general rise in "humanitarian reasoning" that shifts the focus from "human
rights" to "lives to be saved"”, and thus substitutes consideration of the suffering
of "victims" for that of building a common world between equals? As Didier
Fassin has shown, the contemporary emphasis on "vulnerability" as the universal
foundation of a precarious and fragile human condition is not without
ambivalence. The very idea of "precariousness" (which is obtained through
prayer) conjures up the idea of a "favour" and a "dependence on one who has the
power to give" and distances us from the construction of an autonomous
subject. When they are not minors, the men and women referred to in these
judgments appear less as actors fighting for equal rights than as victims whose
weakness and dependence legitimise the triggering of a protection mechanism.
There is a risk that this case law might be part of the more general phenomenon
that has seen "ethics" replace "politics", and "humanitarian urgency" replace
"the demand for social justice"”.

Hence the importance of drawing attention to another element in the text
of the Charter that could be mobilised in support of a conception of human rights
that is not just "relational" but truly "political". This is the notion of the "person"
mentioned in the second paragraph of the French, Italian, Spanish and Romanian
versions of the Charter - all the more so as it is directly linked to the notion of
citizenship:

It (the Union) places the person at the heart of its action by establishing citizenship of the
Union’®.

Admittedly, for the drafters of the Charter, the notion of "person" refers
first and foremost to the Christian concept of an individual endowed with an
intrinsic and quasi-metaphysical moral significance’. But it is also possible to
think of the Latin meaning of the word "persona" (mask) analysed by Marcel

> D. Fassin, La vie. Mode d'emploi critique, Paris, 2018, p. 93.

>4 D. Fassin, La vie, op. cit., p. 62.

» D. Fassin, La vie, op. cit., p. 84, 93 and 104.

¢ My translation. The English version of the Charter refers to "the individual", the German
version to "Menschen", the Dutch version to "mens" and the Portuguese version to "humano".

7 L. Azoulai, S. Barbou des Places, E. Pataut, Being a Person in the European Union, in
Constructing the Person in EU Law. Rights, Roles, Identities, Oxford, 2016, p. 3-11.
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Mauss in his 1938 article’®. In On Revolution, Hannah Arendt also recalls this
original meaning, pointing out that for the Romans the mask had two functions:
"It had to hide or rather replace the face (...) but in a way that allowed the voice
to be heard"”.

The point here is not for Arendt to claim that the Romans pioneered the
modern, Western notion of the 'person', or to establish a link between the
ancestral persona and legal personality - as Mauss has been accused of doing®.
Her analysis, which is analogical rather than genealogical, is aimed more at
highlighting the need for rights to be socially consecrated. "Without the persona",
Arendt wrote, there would be no more than an individual without rights or duties,
"a 'natural man' perhaps" but "certainly a being without political weight"®'. In
other words, for people to be able to consider each other as equals, they need a
public space in which to make their actions and words meaningful. This is an
invitation to link citizenship to the exercise of democratic deliberation and the
construction of a public space, as this significant passage from The Condition of
Modern Man makes clear:

The polis properly speaking is not the city in its physical location (...) It is the space of
appearance in the broadest sense: the space where I appear to others as others appear to me,
where men do not exist simply as other living or inanimate objects, but explicitly make their
appearance®.

For Arendt, the men and women who act politically are not 'natural' beings
but people who appear to one another. The paradox is that it is precisely "by
playing that one becomes a human being": without this "mask of the right that
makes man a person", men are reduced to their vital and organic functions, and
politics is no longer the arena for a construction of equality of participants on a
shared stage, but the site of physical vulnerability and compassion®. Let us add
that it is because, for Arendt, equality is not a 'natural' given but results from a
convention within a community of actors that we need a form of persona, without
which we would be doomed to public invisibility.

8 M. Mauss, Une catégorie de ['esprit humain: la notion de personne, celle du ‘moi’'(1938)
in Sociologie et anthropologie, Paris, 1950.

** H. Arendt, De la Révolution, in L'humaine condition, Paris, 2012, p. 418.

¢ See in particular F. Dupont, Comment Marcel Mauss croyait a l'origine romaine de la
civilisation, Cahiers des mondes anciens, 11, 2018,
https://journals.openedition.org/mondesanciens/2175, accessed 3 December 2023.

' H. Arendt, op. cit., p. 419.

¢ H. Arendt, op. cit., p. 219.

¢ 7. Allard, Le personnage en politique. Secret et apparence chez Hannah Arendt, Annales
de I'Institut de Philosophie, Paris, 2011, p. 6 and 14.
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Recalling this Arendtian use of the 'person' has the advantage of linking
Charter rights to the conditions of acting together®. In short, it would mean
establishing that the rights proclaimed in the Charter are neither those of an
individual withdrawn into self-interest nor those of a fragile being in need of
protection, but that they are inseparable from the construction of a community
of equals. For Arendyt, this concept of the person does not refer to the personality
with its specific psychological and psychic traits (the "I") or to the inner identity
of Christians, but opens up, in line with the Kantian conception of the person, to
the notion of responsibility. It is well known that Arendt defined the first human
right as that of belonging to a political community, which she defined as "a
relational system in which people are judged for their actions and opinions"® - in
other words, in which people are held responsible for their actions and thoughts.

5. Human rights and the principle of responsibility

Which brings me to the last point I want to develop. Let us take up the
Preamble to the Charter of Fundamental Rights:

The enjoyment of these rights entails responsibilities and duties with regard to others, to
the human community and to future generations.

This wording is quite different from that of Article 4 of the 1789 Declaration
of the Rights of Man:

Freedom consists in being able to do whatever does not harm others: thus the exercise of
the natural rights of man has no other limits than those which ensure the enjoyment of these same
rights by the other members of society.

Marx emphasised that by defining freedom as the right to do whatever does
not "harm others", the French Declaration invited everyone to see in other men
not the "realisation" but rather the "limitation" of their freedom. This freedom
was therefore, it said, that of a "monad" turned in on itself*. Now, in the
paragraph of the Charter mentioned above, the affirmation of rights is posited as

I mean here the "human person" because it should be noted that the "person" can also
make it possible, from a very different perspective, to make legal persons, including corporations,
holders of human rights and thus make it difficult to identify the specificity of the latter as
"instituting the human person". See: S. Besson and M. Hauri, op. ciz., p. 437.

® H. Arendt, I/ n'y qu'un seul droit de I'homme, trans. E. Alloa, Paris, 2021, p. 101.

¢ K. Marx, La Question juive, op. cit., p. 37.
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indissociable from inclusion in a common world for which we are all jointly
responsible.

In recent times, this notion of "responsibility" as a concept inseparable from
human rights has been called upon by several authors. For them, the aim of
highlighting the concept of responsibility is to escape the individualist prism of
recent readings of human rights, without giving in to the 'virtually liberticidal'
prospect of community confinement®. In other words, it is above all a question
of opening up (or rediscovering) a new understanding of freedom, understood no
longer as a "defensive shield" but as "a communicative practice (...) that associates
and strengthens"®. Elucidation of the promises and limits of the notion of
responsibility in the European context would merit much longer elaboration®. As
a starting point, I shall briefly outline three reasons for associating the concept of
responsibility with any consideration of human rights, and one reason why we
should handle the concept with caution.

The first advantage of the concept of responsibility is that it emphasises the
notion of the political auronomy of the subject of law. Once again, I would like
to refer to the work cited above by Catherine Colliot-Théléne. She reminds us that
the revolutionary concept of right - which Kant analyses in the Fundamentals of
the Metaphysics of Morals - is based on the ability to take responsibility for one's
actions. For Kant, the person is the subject whose actions can be imputed. This is
the starting point for thinking about the political condition of human beings, their
rights and therefore their power to act - which is not possible with a concept based
on our common vulnerability, which a paternalistic or authoritarian power can
easily accommodate. Associating human rights with the concept of responsibility
reminds us that "the only subject that modern democracy can recognise as a
political subject is the individual capable of claiming rights in the name of
equality"”’.

This insistence on people's capacity to act makes it possible to distinguish a
human rights policy from a humanitarian policy. This is not to undermine the
importance of the actions of those who work on a day-to-day basis to save lives or
provide shelter, food and legal assistance to people in extremely vulnerable
situations. Criticism of humanitarian aid in the name of political equality

¢ H. Dumont, F. Ost and S. Van Drooghenbroeck, La responsabilité, face cachée des
droits de I’lhomme, Bruxelles, 2015.

8 F. Ost, Stand up for your rights, in H. Dumont and al, op. cit, p. 71.

® For an in-depth analysis, see: S. Besson, The Bearers of Human Rights Duties and
Responsibilities for Human Rights: A Quiet (R)Evolution, Social Philosophy and Policy, 32(1), p.
244-268.

0 C. Colliot-Thélene, op. cit., p. 270.
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sometimes reflects a tendency among some authors to take as given the capacity
of those who are dominated or afflicted to act, without much consideration of the
practical conditions that enable such actors to mobilise’’. As Robert Castel
reminded us, "we can be attached to the value of autonomy and be obliged to
take account of the fact that not everyone is equally equipped to achieve it",
because you have to be "protected in order to be autonomous"”. In other words,
my argument is not intended to underestimate the political importance of the
natural affect of compassion. Gérome Truc points out that compassion
corresponds to a "periodic displacement"” of the boundaries of our immediate
citcle and enables us to see the reality of the world beyond our particular
allegiances. In this sense, it is a necessary condition for political awareness of a
bond of solidarity. But compassion is not a sufficient condition for mutual
recognition of equality if it only leads to a politics of pity”*. Hence the need not to
separate humanitarian action from an "anthropology of capacity, not just
vulnerability"”.

This leads to the second advantage of the notion of responsibility, which is
to emphasise the intersubjective nature of human rights. To be responsible, as the
etymology of the word reminds us, is to answer to someone for one's actions or
for oneself, which calls for a space of interlocution. Linking responsibility to
human rights is thus a way of moving away from the egocentric vision of a subject
who can free himself from his commitments to community life by appealing to his
rights, towards a relational conception of human rights. Beyond relations between
individuals, responsibility points towards a conception of human rights in which
our membership of a common world is the condition of our freedom. "Political
freedom begins", wrote Karl Jaspers in 1946, "when, for the majority of a people,
the individual feels responsible for the politics of the community to which he
belongs, when he is not content merely to demand and protest, when he rather
demands of himself to see reality as it is""®. This responsibility extends to the
world that men and women share on the basis of their specific communities, since
the very nature of politics is to "create spaces and bridges between particular
communities"”’. This is why the horizon of human rights is, in the strictest sense

L. Mc Nay, The Misguided Search for the Political, Oxford, 2014, p. 163.

2 R. Castel, L'autonomie, aspiration ou condition?, La vie des idées, 26 March 2010,
https://laviedesidees.fr/L.-autonomie-aspiration-ou.

» G. Truc, Assumer I'humanité. Hannah Arendt : la responsabilité face 4 la pluralité,
Brussels, 2008, p. 127.

" G. Truc, op. cit., p. 127 ff.

” G. de Stexhe, Les limites de la simple humanité, in H. Dumont et al., op. cit., p. 105.

"® K. Jaspers, La culpabilité allemande, Paris, 1948, p. 123.

7 G. Truc, op. cit., p. 49.
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of the term, cosmo-political they are one of the elements of a politics of a world
that all can inhabit. This point is explicitly made in the Charter, since the
responsibilities implied by the enjoyment of rights are not limited to the heirs of
the Union's "spiritual and moral" heritage, but also extend to the "human
community and future generations".

Finally, assuming one's responsibilities also means, to use Jaspers'
expression, "seeing reality as it is". It means reflecting on the consequences,
however unintended and unforeseen, of our action or inaction in the world. As
far as human rights are concerned, the concept of responsibility is an invitation
to develop a reflexive conception that is attentive to the instrumentalization or
perversion to which human rights can be subjected - whether they are reduced to
a kind of neo-liberal "gadget" or mobilised in the service of imperialist aims. In
this sense, "a human rights politics must also be a 'second order' politics, or a
politics of politics', which reflects on its intended and actual results, while being
aware of the various ways in which it can be perversely misused"”®.

However, this warning also applies to the concept of responsibility, certain
recent uses of which give cause for concern. The risk here is linked to what Jean-
Louis Genard, following on from the work of Alain Ehrenberg”, calls the "over-
responsibilities of the self" or the shift from a logic of autonomy to one of
motivation. The growing use of the concept of responsibility could then be part
of the emergence of new forms of domination, already analysed by a number of
authors, and which are transmitted less by disciplinary structures than
organisations offering support, empowerment and coaching, "at the risk of
offering the excluded more motivational schemes than rights"®. Whereas the
appeal to the notion of responsibility was intended as a sign of our integration
into a common world shared with others, it could have the perverse effect of
placing the burden of building autonomy solely on the shoulders of the individual.
The injunction to take responsibility could then be accompanied by a logic of
stigmatising the "bad poor", by linking rights to the "merit" of the individuals
concerned - whether this merit is assessed on the basis of their ability to integrate
into the economic, social and educational spheres, to free themselves from
addiction, or even to maintain a high-performance mind and body. Although we
know that the unconditional principle of rights has never been fully achieved, a
number of recent examples attest to the growing temptation in European
countries to make granting fundamental rights conditional on their beneficiaries’

8 E. Balibar, On the Politics of Human Rights, Constellations, vol. 20 n° 1, 2013, p. 20.

” A. Ehrenberg, La fatigue d'étre soi, Dépression et société, Paris, 1998.

8 7.-L. Genard, Les métamorphoses de la responsabilité, in H. Dumont et al., op. dit., p.
151.
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ability to act in accordance with a certain conception of community life and the
general interest® | overlooking the fact that a person's failure to 'mobilise' to seek
employment, for example, is not simply a matter of individual will* . Hence the
importance, if we want to avoid the appeal to responsibility being used as a
smokescreen for the decline of solidarity, of remembering that responsibility in
terms of human rights does not refer to an individual "duty" but is a collective
issue that refers to the instituted and relational nature of human rights, which
exist only because "we inhabit the earth with other men"®.
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Abstract: This article critically examines the idea that contemporary human
rights frameworks prioritise sufficiency over equality. While acknowledging the
limited success of human rights movements in reducing socio-economic
disparities, the article first argues that freedom and equality have always been
closely intertwined. The second part focuses on the EU Charter of Fundamental
Rights, highlighting internal tensions between market freedoms and solidarity-
based provisions, and interpreting these as manifestations of ongoing democratic
struggles rather than fixed neoliberal orientations. Finally, the article examines
the notion of responsibility, contending that it can reinforce the political
autonomy of the individual and emphasise the intersubjective nature of human
rights, provided it does not shift the burden of inequality onto individuals.
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