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1. Introduction’

In this brief writing, I want to reflect on the idea of rights (natural,
constitutional, etc.), and refer, in particular, to the relationship that exists
between those rights that we recognize in our legal texts, and democracy. To do
this, I am going to distinguish two opposing views on the matter. According to
the first, rights are "pre-political", we access them through reason, and eventually
decide to incorporate them into our constitutional texts. According to the second,
rights are the result of our political history, and the product of our democratic
decision to pursue certain collective benefits (i.e., housing, education), or prevent
the repetition of certain evils (censorship, arbitrary detentions, etc.). As will be
seen, the option for one or another of these justifying alternatives has an enormous
impact on our legal life.

To begin this reflection, I am going to start with one of the foundational
texts on the subject, which was written by the English philosopher John Locke.
This is a document in which he refers to the meaning and importance of the idea
of "rights" in association with the notions of self-evident truths and natural rights.

In fact, in his Second Treatise on Civil Government, written in 1689, Locke
discussed, among other subjects, the principles that should organize civil
government. In particular, he emphasized that all people were born “equal” in at

* This contribution is included in the proceedings of the X Diritti Comparati conference
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National Human Rights Institutions: European and Comparative Interplays (FRAME)” — CUP
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least one important sense. He argued that everyone was born with certain
“natural,” inalienable rights: rights that no one had the power to grant or to deny
anyone else. These are rights given by God to each person. Locke then spoke of
three fundamental rights: the right to life, liberty, and property (estate).
Ultimately, these rights made it possible to understand the mission of every civil
government - the government's main task being the protection of those rights -
and also facilitated recognition of the principles that should structure political
life.

Locke elaborated and expressed his thoughts with the specific purpose of
refuting another influential thinker of his time, Robert Filmer. In his well-known
work Patriarcha, Filmer had defended a vision contrary to the one that Locke
would defend. Indeed, Filmer held a "patriarchal" view of power according to
which the king was authorized to exercise his power without any regard for the
will of the governed, like a father’s dominion over his children. Alarmed by this
view, Locke set out to refute it. The four central claims presented by Locke in his
attack against Filmer were:

i) There exist certain inalienable rights (life, liberty, property);

ii) The first duty of the government is to protect the inalienable rights of the
people;

iii) Authority is legitimate to the extent that it rests on the consensus of the
governed;

iv) The people have the right to resist and overthrow any government that
does not properly respect their basic rights.

The principles set forth by Locke on that occasion left an imprint on the
political thought of the Western world that can still be seen. Within them are
ideas that many have repeated in an original or modified fashion, ideas that others
have bitterly rejected, and ideas that have been taken up more or less explicitly in
many contexts - in any case, the ideas have proven difficult to ignore from the
moment they were first formulated.

Surely, the most extraordinary “journey” of Locke's ideas to other lands and
other contexts is the passage it made to “the other side of the Atlantic,” since
Locke's writings had a direct and explosive impact in the 13 colonies during the
revolutionary movement. As is well-known, the American Declaration of
Independence, originally written by Thomas Jefferson, reproduced almost
verbatim the ideology advanced by Locke. That is to say, one of the most
influential documents ever written, one of the most cited manifestos in the history
of the Western world, explicitly and openly reiterated principles from Locke’s
Second Treatise. The American "Declaration of Independence" begins by
affirming:
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We hold such truths self-evident: that all men are created equal; that they are endowed by
their Creator with certain inalienable rights; that among these are Life, Freedom and the pursuit
of Happiness. That to guarantee these rights, governments are instituted among men, deriving
their legitimate powers from the consent of the governed; that whenever a form of government
becomes destructive of these principles, the people have the right to reform it, or abolish it, and
to institute a new government that is based on said principles, and organizing its powers in such
form, as to them shall seem most likely to effect their Safety and Happiness. Prudence, indeed,
will dictate that Governments long established should not be changed for light and transient
causes; and accordingly all experience hath shewn, that mankind are more disposed to suffer,
while evils are sufferable, than to right themselves by abolishing the forms to which they are
accustomed. But when a long train of abuses and usurpations, pursuing invariably the same Object
evinces a design to reduce them under absolute Despotism, it is their right, it is their duty, to
throw off such Government, and to provide new Guards for their future security (italics added).

If we compare the four fundamental ideas presented by Locke to the heart
of Jefferson’s "Declaration of Independence" (italicized in the above quote), we
immediately recognize the amazing similarity of the two texts. The essential core
of this set of ideas, which occupies such an important role in modern thought, is
not only the premise that all people have certain rights, but also that these rights
are natural and self-evident. The relevance and impact of this notion warrants
pause for reflection.

2. Natural and self-evident rights. Rights as "planets"

The conception of rights expressed in the United States "Declaration of
Independence" taken from Locke resonated in many other contexts (including,
especially, the Latin American context). For this reason, it makes sense to explore
in some detail how the texts themselves relate to the ensuing discussion that
continues to this day. I will focus, in particular, on two interrelated questions I
consider fundamental that derived from what has already been said.

From where do rights derive their strength? The first fact I would like to
remark is that the idea of rights, which since their affirmation have represented
one of the articulating axes of every constitution and which is manifested in the
basic claims made on every government - the idea of inviolable, inalienable,
unconditional, undeniable rights - rests on dark and elusive foundations. These
rights are - Locke argued - what God gives everyone. But what does that mean?
What precisely is it that God gives us, and how do we recognize it? "Don't worry"
- the American "Declaration" seems to answer - "these are self-evident truths,
which we all recognize." Self-evident truths, we may ask ourselves? What exactly
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might those be? How do we recognize them? Rights seem to rest on,
unfortunately, an elusive foundation that we are told is ours but that slips through
our fingers when we try to grasp them. They are rights that should be recognizable
just by thinking about them, but that are fleeting: they disappear in front of our
gaze. That is how serious they are.

A curious notion of rights took root then that continues to the present.
Rights are conceived somewhat the same way as planets in space. They are out
there, out of reach, regulating our lives, waiting for us to "discover" them. Rights
like planets that are removed from any process of human creation. Rights are like
planets that we are able to visualize with the proper tools (lenses, telescopes, or
other technical equipment). We think of rights as if they are in no way a product
of our democratic life - they are neither the product of our imagination, of our
contemplation, of our legislative volition (rights - in Locke's words - cannot be
granted or denied by governments). Notwithstanding, rights are called upon to
wholly regulate our democratic lives, establishing inviolable limits.

Here are some initial indications that reveal the nature of the problem we
are facing. In an earlier draft of the "Declaration," in referring to "natural rights"
Jetferson did not appeal to the idea of "self-evident truths" (which was what was
added to the final version), but instead to the idea of "sacred and undeniable"
rights, which also happens to resonate in perfect harmony with Locke. In edits
Benjamin Franklin made to that initial draft of the "Declaration," Franklin
introduced the idea of "self-evident truths," which he felt gave even more force
to the idea of "natural rights" (Franklin also intended to reinforce the reference
to Locke by the change, but Locke actually spoke of "self-evident truths" in a
narrower sense that was not directly linked to "natural rights"). So our first
problem is that the drafters sought to give added strength to an idea (that of
"natural rights") that will indeed require extraordinary force to stand up (enough
to support the affirmation that the government must devote all of its energy to
protecting them?), but at the same time they were looking for support in
theoretical appeals that are difficult to grasp and recognize.

A minor, anecdotal fact reflects the type of problems that are here at stake.
In drafting the Declaration of Independence, Jefferson directly followed Locke,
in his first proposed document. He then wrote “that all men are created equal;
that they are endowed by their Creator with certain inalienable rights; that among
these are Life, Liberty and Property." However, Jefferson seemed unsatisfied with
this first draft, so he then decided to change that paragraph and instead refer to
the values of “Life, Liberty and the pursuit of Happiness” (emphasis added) as
basic, fundamental truths. The anecdote reveals some of the problems associated
with the idea of "natural and self-evident rights," the idea around which, ever
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since, we have tried to structure our coexistence - the idea that is still called upon
to define the main mission of government. Natural rights may well be "self-
evident," but perhaps not as much as we would like.

“Selt-evident” rights, bur to whom? There is another question, intimately
connected with the previous one, that might help us comprehend the type of
problem in which we find ourselves. I recently pointed out that "natural rights"
claim for themselves extraordinary strength that is justified - as those who first
invoked them claimed - by the fact that "we all easily recognize them." T just
suggested, however, that this certainty - which seems obvious today - is far from
true: we tend to disagree strongly over which rights are the most fundamental (we
saw what happened when Jefferson tried to pen “his” list).

I want to move to a related topic now, one that has to do with the question
of the person who actually sees, perceives, recognizes, or comes up with the "self-
evident" rights. Locke referred to a notion of "self-evident truths" as those truths
that did not require complex reasoning to understand: they were so clear that they
were presented as maxims or even axioms, like principles irrefutably proven long
ago by science. Jefferson, for his part seems to have taken an even more "popular”
approach to the notion of "self-evident" principles. Apparently, his notion of
"self-evident truths" was influenced by the work of a philosopher from Geneva,
Jean Jacques Burlamaqui (who was the first to articulate the idea of "pursuit of
happiness" that Jefferson would incorporate into the “Declaration”). Burlamaqui
radicalized the sense of "self-evident" that appeared in Locke: for Burlamaqui
"self-evident" meant rights that were directly evident, evident to anyone.

However, this disagreement over the definition of "self-evident" represents
the core of a very serious problem: Is it really about "self-evident" rights for all?
Note, in this sense, an extreme escalation of the difficulty that was subtly
incorporated into the 7The Federalist Papers the conservative Alexander
Hamilton, specifically in No. 31, an apparently abstract, philosophical,
speculative text. In it, Hamilton referred to "self-evident truths" proposing a new
approach:

There are certain primary truths, or first principles, upon which all subsequent reasonings
must depend. These contain an internal evidence which, antecedent to all reflection or
combination, commands the assent of the mind. Where it produces not this effect, it must proceed
either from some defect or disorder in the organs of perception, or from the influence of some
strong interest, or passion, or prejudice.

Hamilton seems to take here a crucial, decisive step out of the world of "self-

evident to anyone" that Burlamaqui or Jefferson evoked. In Hamilton, rather, we
read an approach much more in line with the elitist theoretical ideology typical of
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many Federalists. According to this theoretical approach, widely shared among
the participants of the U.S. Constitutional Convention, the political capacities of
the great majority could not really be trusted because the ordinary citizens’ reason
was clouded: crude interest blinded the discerning eye of reason, in much the
same way the passions were believed to prevent them from making reasonable
political decisions. According to Hamilton, then, many ordinary citizens would
presumably be unable to recognize these "self-evident truths" because they
suffered from "some disorder or defect in the perceptual organs" or were blinded
by their selfish interests. Ultimately, this is the same argument that Madison
himself clearly advanced in many of his writings. (We saw, for example, what
Madison wrote in The Federalist No. 55: "in all very numerous assemblies, of
whatever character composed, passion never fails to wrest the sceptre from
reason"). It is worth emphasizing and remembering this idea, which Madison
presented - as he so often did - with the conviction of a mathematical deduction
and the rigor of a law of nature: in everylarge assembly (the ones where ordinary
citizens make up the majority), passion (irrational behavior) will prevail.

The discussion up to this point should make clear the significance of
Hamilton’s precision in the Federalist No. 55, why his understanding to “self-
evident” truths was so common among the leadership of the time, and why it is
so worrying. From one moment to the next, without much clarification, he adopts
the idea of the "primary truths" upon which all the rest of the theoretical
construction of the constitution would depend, introducing a major, decisive
adjustment. All of a sudden, those principles "on which all the reasoning that
must follow" are not nearly as "self-evident.” In his account, there is room to
believe that a good portion of the population will not be able to perceive them.
Hamilton tells us this is because "there is some disorder or defect in the
perceptual organs." In the end, the apparent explanation - he adds - has to do
with "some great interest, passion or prejudice” which affects most people, but
not all.

This vision of rights, based on the demanding and controversial conception
of “natural rights” would exert its influence up to the present day. Many of the
most important jurists of our time, in fact, seem to subscribe, more or less
explicitly, to the “natural rights” approach. The extraordinarily influential
reading that the philosopher Ronald Dworkin proposed of rights - comparing
rights to "trump cards" - represents a current and sophisticated version of the
natural rights tradition. Later, we will return to this tradition and related
approaches in order to examine its influence and implications.
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3. Bentham and the idea of "natural rights" as "nonsense upon stilts "

As I understand it, the idea of “natural rights,” or at least the conception
that of them that has its roots in that idea, became and has remained dominant
ever since. This approach, which was clearly the one subscribed to during the
"founding moment" of United States constitutionalism, found its place in U.S.
Constitution That vision, I would add, was also adopted in Latin American
constitutionalism, and we continue to find it, as we will see, in doctrinal studies
and juridical arguments in contemporary legal literature. In fact, recourse to it
tends to prevail in the disputes that endow law with meaning.

However, I would like to acknowledge, before moving on, very different
approaches to the same question, ones that appeared at around the same time
Locke’s theories were gaining popularity. As we will see, an alternative vision
began to develop at almost the same moment in which the vision of “natural
rights” was erected, a contrary vision which sought to reject Locke’s argument
outright. In this view, whose main proponent was Jeremy Bentham, the very
notion of “natural rights” was complete rubbish, or “nonsense on stilts,” as
Bentham famously wrote.

Bentham elaborated his critical position in “Anarchical Fallacies,” an essay
written between 1791 and 1795, but not published until 1816. In it he harshly
attacked the "Declaration of the Rights of Man and the Citizen" adopted by the
French National Assembly shortly after the French Revolution. Bentham argued
that the idea of "natural rights" employed by French manifesto was elusive,
evasive, and susceptible to impermissible abuse and excess, such as those that
occurred during “The Terror” after the French Revolution (a revolution that, in
other ways, Bentham supported). That is why he described the notion of rights in
such harsh terms as a "perversion of language," an "ambiguous," "sentimental"
idea that promised "anarchic consequences."

For Bentham, what it was important to recognize was that rights are created
by law, and law is the product of the sovereign will. That is why it could not be
said, as Locke did, that rights could not be granted or denied, or that they derived
from God, and that is why it was impossible to speak, as the French manifesto
did, of a "natural” origin of rights. Rights were created - they were the product of
laws - and thus did not pre-exist government. As Bentham remarkably declared
in reference to property rights (in his work "Theory of Legislation"): "Property
and law are born together, and die together. Before laws were made there was no
property; take away laws, and property ceases”.

Bentham’s approach to rights runs directly counter to the idea of "natural
rights" expressed by Locke and the most influential theorists of the French and
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American Revolutions. Fortunately, this alternative tradition also has influenced
constitutional thinking - although I assume much less forcefully - up to the present
day. Take as an interesting example - one of particular relevance to the discussion
of Latin American constitutionalism - a book written by Carlos Nino on the
subject, Ethics and Human Rights (Nino 1991). The book literally opens, in the
first line, by staking out an approach contrary to that of “natural rights,” one that
also understands rights as a merely products of human creation: "Undoubtedly,
human rights are among the great inventions of our civilization" (Nino 1991, 1).
In other words, Nino was saying, when we speak of rights, we are talking above
all else about something “invented,” that is, a collective creation.

I chose the example of Nino because he had a fairly significant impact in
Latin America, but I could have chosen many others. I could have referred, for
example, to the constitutionalist Cass Sunstein’s statement - in an interesting book
on social rights - that "rights must be understood as instruments designed to
protect the most important human interests" (Sunstein 2006, 203). Sunstein’s
vision (aligned with what is known as the "interest theory" of rights) reflects
something similar to what Nino said: rights should not be understood as
"natural", "pre-political," or "pre-governmental." On the contrary, when we
speak of rights we must speak of them as human creations - in the end, as mere
instruments that we have devised because they help us better protect the things
that matter most to us.’

Lastly, we could describe rights, according to this alternative tradition, as
human creations destined to address the most serious tragedies faced in times
past. After a period of autocratic government, people resolved to create the first
"Declaration of Rights," establishing liberal rights intended to protect our lives
and our most basic freedoms, erecting a protective barrier against the risk of
repeated abuses. The memory and fear of abuse of power move us to do what we
can to prevent future abuse. They move us to affirm, constitutionally, certain
human interests (life, freedom of opinion, freedom of thought, physical integrity,
etc.) that are of utmost importance to us. Formulating a list of rights (liberal
rights, in this case), represents a way of declaring publicly (typically through a
constitution) that we have learned from history and past experience that we have

2 Another contemporary philosopher, Thomas Scanlon, takes a similar but more refined
approach. For him, rights should not be seen as "natural" for that implies they are alien to human
designs. On the contrary. In Scanlon’s opinion, the claim that someone has a right (Scanlon is
discussing moral rights, rather than legal ones) means engaging in reasoning completely
dependent on empirical and historical considerations of the type: “What would happen if there
were no such barrier (meaning the right in question)?" "How would individuals and institutions
tend to act if they weren't faced with such limitations?" (Scanlon 1984).
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a propensity to commit certain unacceptable abuses of power, and that we want
to make it clear that we want to protect certain fundamental interests, abused in
the past, in the most meaningful way that we can.

Similarly, the social rights that constitutions began to incorporate into their
texts after the Mexican Revolution of 1910 can also be read as a direct response
to impermissible abuses. Including social rights in the constitution conveyed the
message that the extreme social injustice that had been the norm for decades were
now recognized as unacceptable. At the same time, the revised lists of rights also
publicly recognized previously neglected interests (ones left off the "old" lists of
rights or "first generation rights") that were now to be highly protected. The same
occurred with the newest (or "third generation") rights, such as environmental
and multicultural rights.

Finally, the human rights that many countries have more recently
incorporated into their constitution (or endowed with “supra-legal” status)
represent a response to the tragedy of massive human rights violations, genocide,
and mass extermination. Once again, giving legal recognition to these rights
offered a way of expressing loudly and clearly - in a public declaration of
commitment - our recognition of the extraordinary gravity of such violations and
our intent to defend as basic qualities of humanity rights that protect against
torture, forced disappearance, and other atrocities.

4. Rights vs. Democracy

At this point, we might ask why this theoretical dispute so important, one
that started in the seventeenth century and has not been resolved - at least
theoretically. Is the dispute relevant to what we are going through, to the way we
organize ourselves today? I have no doubt that it is, and that it holds extremely
pertinent insights. First of all, as I will argue, the dispute in question is crucial to
an issue of extraordinary importance: I am referring to the relationship between
the idea of rights and that of democracy.

I want to begin the analysis with reference to fundamental conflicts faced
every day that reveal, from their surface to their deepest level, the relevance of
our understanding of the relationship between democracy and rights, which in
turn brings us back to our understanding of the idea of the rights themselves. If,
for example, we take for granted the idea of rights as "natural rights," then we
will tend to say, along with Locke, that any question over rights must be outside
the control of any government. The response to the conflict in question would
"precede" government and be "pre-political" - independent of anyone's will. If,
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on the other hand, we start from a vision like Bentham's, we will tend to respond
the way he talked, for example, about property rights: the "right" is born and dies
with the law, so if the law changes, the right changes too. Clearly, then, the
seemingly abstract and distant theoretical discussion is absolutely relevant to
current, concrete social conflicts and tensions. Allow me to illustrate my
affirmation with some examples.

For the purpose of illustrating what is at stake, imagine, for example, South
Africa after the end of apartheid. The government, to respond to the aberrant
crimes committed by the outgoing regime, decides to exchange "truth for justice"
and consequently "reward" those accused of crimes who are willing to confess
what they did and where the bodies of those they killed are buried. The
government could justify its decision to pardon cruel murderers, for example, by
arguing that what the relatives of the victims want above all is to know where the
bodies of their relatives are buried, and they know the more traditional response
to such crimes - criminal prosecution - will motivate the perpetrators to remain
silent; to avoid conviction, no one will confess. The government’s “deal” could be
considered impermissible by some people depending on their idea of "rights."
For example, people who subscribe to the idea of "natural rights" might protest
that national and international law requires that crimes be tried and convicted.
They would argue that these basic questions about criminal guarantees are
independent of anyone’s political will - be it the will of a majority of voters or of
the government in office. These people would believe the truth and reconciliation
policy was simply unavailable for the government to pursue, since the question
exclusively concerned the rights of the victims to justice.

Let us take but another important example of capital gravity, also involving
actual developments in the recent past. In Colombia, after many decades of armed
conflict and laborious negotiations, a peace agreement was signed between the
government and some of the insurrectionary organizations - groups responsible
for atrocious crimes that had been in hiding. The terms of the agreement generate
enormous controversy, so in order to bestow it with democratic legitimacy, the
government decides to submit it for approval by the people through a vote. Again,
depending on one's conception of rights, one might consider the government's
proposal (organize a process of collective consultation to determine whether or
not the majority of citizens supports the agreement) as reasonable or, on the
contrary, find the government’s behavior completely impermissible. In this sense,
for example, the renowned Italian jurist Luigi Ferrajoli - famous for his firm
position on legal guarantees and defense of a legal position in the “natural rights”
tradition - expressed strong opposition to the Colombian government’s initiative.
He emphatically proclaimed that the right to peace cannot be put to a vote. The
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decision was, in his opinion, unavailable to any government and therefore
absolutely outside the discretion of the majority.

Through examples such as these, we see how an apparently abstract
theoretical controversy has concrete and dramatic repercussions for fundamental
questions of daily politics. From a position anchored in the tradition of "natural
rights," certain legal questions of immediate importance can be considered
outside the realm of politics - beyond, as we shall see, the "sphere of democracy."
Meanwhile, from a position anchored in the opposite conception - rights as purely
legal creations - the controversies in question (granting amnesty, entering into a
peace agreement) appear as eminently democratic issues.

5. Rights as "trump cards" against majorities

I have already acknowledged my judgment that the conception of rights
currently dominant - at least in the American context - is rooted in the "natural
rights" tradition. Now I would like to demonstrate the weight and implications
of this tradition on the present through the work of contemporary jurists who
have also been directly involved in the discussion of public issues of primary
importance (which will help us to recognize the significance, relevance, and
implications of their arguments).

I begin with brief references to the arguments of Ronald Dworkin, one of
the most important legal philosophers of the last 50 years. Dworkin's theory, as I
understand it, has not attained majority support among scholars despite its
incontrovertibly enormous influence, but I have chosen it anyway because it
provides one of the most sophisticated, current visions of the democracy-rights
relationship from the tradition rooted in the notion of "natural rights."

Among the many lessons from Dworkin’s "legacy" of decades of reflection
on a wide range of issues in the theory of law, perhaps the best-known is his
likening of rights to “trump cards.” According to Dworkin’s analogy, a right is
like the ace of spades that trumps all the other cards in the deck. Dworkin used
this metaphor to reflect on the relationship between fundamental rights and
democratic politics, or, more precisely, between individual rights and collective
objectives. Dworkin's position was clearly anti-utilitarian. (Bentham, for example,
was a utilitarian, that is, someone who believed that rights should serve the
achievement of general objectives, collective benefits). Dworkin’s anti-utilitarian
vision was based on the affirmation of a fundamental principle that ran through
all of Dworkin's academic work: the principle of equality (or, more precisely, as
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he immediately elaborated, a fundamental from a fundamental "right to equal
concern and respect” (Dworkin 1977, 180, 182, 227).

A real-life example of Dworkin’s analogy can be found during the Vietnam
War. At this point in the mid-20" century, the US government made many
general, global decisions (including censorship, compulsory military service,
deploying troops, and so on.) that challenged or disregarded certain individual
rights. From his first writings, Dworkin defended the rights of those who
protested against the war, the rights of conscientious objectors, and the right to
civil disobedience. In all these cases, Dworkin's position could be synthesized
through the trump card analogy: the persecuted individuals, in each case, held
"trump cards" (their rights to expression, freedom of conscience, etc.) that beat
the government’s cards - the "general objectives" or "policies" that justified the
draft, censorship, etc. If people in society did not recognize the greater value of
protestors’ cards (the individual rights at stake), it was because they reasoned
from a degraded, unacceptable (ultimately utilitarian) vision of law and rights. In
the view of rights as "trump cards," then, having a right means saying that one
holds a "winning card" that cannot be overcome by generalities such as collective
benefits, public policy, the general interest, common good, etc.

I wanted to offer examples like these because I think they help make
Dworkin's position more sympathetic and bring out the more attractive side of
the “natural rights” tradition. In any case, and before taking up another
prominent jurist’s work within that tradition, I would like to anticipate a serious
problem that I see in positions such as Dworkin's—a problem that we have
actually already encountered in this book. Many and maybe even most of my
readers might very well agree with Dworkin’s position in relation to the Vietham
War and the value of free speech, even or especially in a time of war, and the right
of the citizens to protest against the war. The problem is that the "legal solution"
offered to the conflicts mentioned, while it may even seem clear, falls well short
of being self-evident. We have to remember and acknowledge the problem
inherent to the notion of "self-evident" rights, meaning we have to ask what those
“self-evident” rights are, and who has the authority to determine them (maybe
the judges?). To put it another way: if there is any distinguishing feature of public
life in societies like ours, it is not consensus, but rather disagreement; this is, in
Jeremy Waldron's apt expression, the “fact of disagreement” (Waldron 1999). In
circumstances where there are deep and reasonable disagreements over values,
insisting on the idea of rights as "trump cards" presents a serious problem. As
Waldron (a long-time colleague of Dworkin’s with whom he repeatedly clashed)
might say: it would be fantastic if people agreed broadly and extensively about
the most difficult and important issues, and thus were able to mediate and solve
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all conflicts encountered through the consecration of forcefully definitive and
unchallengeable solutions. Unfortunately, however, we disagree. We do not agree
on what is important. We do not agree on the proper way to frame the major
social conflicts that we encounter. We do not agree on the values that our society
should prioritize. In this context of deep disagreement, the criterion of rights as
"trump cards" becomes part of the problem, not the solution.

6. Rights and the "sphere of the undecidable”

A less sophisticated and interesting version (in my opinion) of the “natural
rights” tradition, but one just as influential as Dworkin’s theory of rights, is that
of the Italian jurist Ferrajoli, whom we have already mentioned. Where Dworkin's
arguments exerted enormous influence in Anglo-Saxon circles, Ferrajoli's
position continues to have great influence in the Latinate and Spanish-American
ones.

Even more radically than Dworkin, Ferrajoli distinguishes two different
domains or “spheres” within the legal discipline. The first - the sphere of the
undecidable - is where fundamental rights and guarantees operate, while the
second - the sphere of the decidable - is the sphere of democratic decision-
making. The two spheres - Ferrajoli maintains - are distinct and separate without
overlap between them. The “sphere of the undecidable” is portrayed in Ferrajoli’s
work as particularly removed from any majority control. The Italian professor
associates the idea of the "undecidable" with the contractual tradition in liberal
thought - which builds from, according to his description, authors ranging from
von Humboldt to Constant and Tocqueville - and the proposals of renowned
contemporary political philosophers, among whom he cites the Italian Norberto
Bobbio (known for his idea of "inviolable territory") and the Argentine Ernesto
Garzén Valdés (who spoke of the "forbidden preserve").

In recent writings, Ferrajoli has clarified the notion of the “sphere of the
undecidable” through statements such as these:

This sphere of the undecidable [...] is not lawfully decided (or not decided) - is nothing
other than what in democratic constitutions an agreement has been made to remove from the will
of the majority. And what is it that the constitutions establish as limits and bounds on the majority,
as preconditions of civil life and at the same time reasons for the pact of coexistence? Essentially
[...] the protection of fundamental rights - the first among which are the right to life and personal
liberty - and there is no majority will, nor general interest, nor common or public good, to which
they can be sacrificed (Ferrajoli 2008, 212-13).
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Many of the ideas related to the tradition of "natural rights” that we have
reviewed in previous pages, resonate clearly here: the idea that the issues that
matter most to us, ones related to fundamental rights, fall outside the democratic
terrain; and the idea of rights as claims that prevail (like Dworkin's "trump
cards") over invocations of the "general interest" or "common good." Ferrajoli's
position is thus categorically counter-majoritarian: he believes in safeguards that
cannot be set aside by even a unanimous decision by the citizens. The position
expressed by Ferrajoli in this regard leaves no doubt about its extremity. In his
words:

In a different way from the questions belonging to what I have called the 'sphere of the
decidable', fundamental rights are removed from the sphere of political decision-making and
belong to what I have called the 'sphere of the undecidable’ (either yes or no. Their specific
characteristic is thus that such rights are established in the constitutions as limits and bounds on
the majority precisely because they are always - from the rights of freedom to social rights - against
contingent majorities. What's more, this is the logical way to ensure your guarantee. Whenever
you want to protect a right as fundamental, it is removed from politics, that is, from the powers
of the majority, and from the market, as an inviolable, unavailable and inalienable right. No
majority, not even unanimously, can decide to abolish or reduce it (Ferrajoli 2008, 55).

Paragraphs like the previous one underline, in effect, the meaning and
radicalism of Ferrajoli’s position and those like it. This robust, influential,
contemporary version of the “natural rights” tradition has proven decisive in
many major court cases. In fact, on many occasions, at the highest levels of
national and international justice, courts have justified decisions of crucial public
importance by citing the most strident expressions of the conception. In doing
so, they have made clear the devastating implications for democracy that positions
such as the ones examined hold.

A significant illustration (with apologies to readers already very familiar
with it) is the Gelman case that went before the Inter-American Court of Human
Rights. It involved an amnesty law passed in Uruguay to address the massive
crimes committed by the Uruguayan dictatorship during the 1970s and 80s. The
problem implied by these amnesty laws was discussed in the South African and
Colombian examples, but the difficulties in this case take on particular relevance
in this case for unexpected reasons. Unlike almost all the amnesty laws passed in
the Americas over the last 50 years, the Uruguayan amnesty laws were not decided
hastily and arbitrarily by dictatorships or authoritarian governments, but rather
through a fully democratic process. Furthermore, the amnesty law, or "Expiry
Law," passed by the Uruguayan Congress received harsh public criticism. (I am
referring to Law 15.848, on the Expiry of the State's Punitive Claims, promulgated
on 22 December 1986). Due to the controversy, the law was sent back to the
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people not once but twice for direct vote. These ‘popular consultation processes’,
moreover, involved significant collective debate before the votes were cast (in
1989 and 2009)’. These details are important because they are absolutely
exceptional within contemporary democratic politics: a public decision of utmost
importance - absolving people of horrible crimes - was adopted in Uruguay after
an extensive (and still unfinished) process. The process began with a vote in
Congress and was later twice confirmed by the society through popular
consultations held under irreproachable conditions in terms of public discussion.

The extremely democratic justification of the norm pushed the dispute
between the two rival conceptions over rights to the limit. On the one hand, the
tradition anchored in the idea of "natural rights" unconditionally considered the
amnesty law invalid: no government or majority ever had the authority to take a
decision of similar magnitude (which pertained to the "sphere of undecidable”).
On the other hand, in the Benthamite tradition that understands rights as
fundamentally human creations, the Uruguayan amnesty is acceptable because of
its democratic credentials.

As it predictably should have, the conflict over the validity of the Uruguayan
amnesty law eventually reached the nation’s highest court (in the Nibia
Sabalsagaray Curutcher case, decided on 19 October 2009). Uruguay’s high court
decided the case fully in line with the tradition of “natural rights.” Following very
closely the theory of the Italian legal philosopher Ferrajoli, it affirmed that basic
questions about rights fell within the ‘sphere of the undecidable.” The Court
reasoned:

As Luigi Ferrajoli argues, the constitutional rules which establish the principles and
fundamental rights guarantee the material dimensions of the ‘substantive democracy’ which refers
to that which can not be decided or is to be decided by the majority... under penalty of
invalidity...

Directly reproducing the same author’s words, the Court went on:

> The first consultation was organized through a referendum organized by the National Pro
Referendum Commission created in 1987. The vote was held in April 1989 to decide whether to
annul the first four articles of the law, but instead the law was upheld (by 58% of the votes). Years
later, and with the Frente Amplioin power (a coalition whose electoral platform had not included
any proposal to repeal or annul the law in question), 340,000 signatures were collected by public
interest groups (more than the 260,000 necessary) to call a plebiscite. The plebiscite concluded
on October 25, 2009. It also proposed annulling and declaring void the first four articles of Law
15.848. The law, however, was once more upheld, this time by a slimmer majority (approximately
48% of the votes were in favor of the initiative to annul)
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the issues pertaining to what I have called 'sphere of the decidable,' fundamental rights are
subtracted from the sphere of political decision-making and belong to what I have called 'sphere
of the undecidable' [...] Whenever you want to protect a right as fundamental, it is removed from
politics, that is, from the powers of the majority ... as an inviolable, unavailable and inalienable
right. No majority, not even unanimously, can decide its abolition or reduction (ibid., p. 32).

Notably and—in my opinion—more seriously, the Inter-American Court of
Human Rights (Inter-American Court) also ruled on the Gelman case, adopting
an even more extreme position than the Uruguayan Court regarding the
relationship between democracy and rights. After invoking Ferrajoli's work on
the subject (“the protection of human rights constitutes an impassable limit to
majorities, that is, to the forum of the “possible to be decided' by the majorities
in the democratic instance”), the Inter-American Court resoundingly disqualified
the Uruguayan attempts to validate the amnesty laws because of their strongly (I
would add) democratic nature®,

I hope this, and the previous examples, help us illuminate the remarkable
practical and political implications of taking as a starting point one or the other
position -Lockean or Benthamite- with respect to rights and their relation to
democratic values.
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