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1. The Rise and Paradox of the Language of Rights

Rights are now a true /ingua francawhich represents a significant part of the
legal consciousness of the contemporary jurist.

Human rights and fundamental rights are not only individual and collective
entitlements, but also as values or principles they become virtually relevant in any
type of dispute.

Rights can be a constraint on the power of the state and a bulwark to tackle
the uncontrolled powers triggered by scientific and technological developments
and by the expansion of the market.

On the same time, we witness a paradox between the rise of this universal
idiom and its very limited local effects: despite the increase it turned out to be
more and more difficult to remove inequality, marginalization, racism and
patriarchy.

* This contribution is included in the proceedings of the X Diritti Comparati conference
on “Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza
University of Rome, on 6-7 February 2025. It was produced as part of the project entitled
“Framing National Human Rights Institutions: European and Comparative Interplays (FRAME)”
— CUP J53D23005290001 — Code 2022BXT5HR funded by the European Union.
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It is necessary then to turn to the critiques of rights. A long wave of critical
theories has raised many doubts about their potential for emancipation by
showing dark sides and blind spots in the process of enforcement of rights.

The limits of rights and the critique of law should not be forgotten.

Rights are often “‘sites of regulatory control” and reinforce, in various ways,
problematic legal and social categories'. In the final analysis thinkers wonder
whether rights might reproduce harms and replace more radical projects to
address particular political problems.

Can we say and ask everything in the language of rights? Is not the grammar
of rights too imperfect for the complexity of the society and the variety of its
expressions?

In the first part I will try to highlight the skepticism surrounding the law,
starting from the Foucaultian assumptions about law and rights, but also his late
strategic and tactical appropriation of rights. In the second section of the paper,
I sketch a difference between external and internal critiques and a short summary
of the history of (minimal) internal critique and its developments particularly in
the experience of critical tradition in US beyond the ideological critique (law as
blinder) with special reference to the importance of the aesthetic dimension of
law and the distributive analysis and then I suggest a re-reading of Marx and
Pashukanis critique which takes into account the role of private law at a more
granular level. In the third section, I will re-assess the critique of rights and its
misunderstanding to take into account that law is flexible and open enough to
allow radical alternatives from within the legal system and then I will criticize the
trends to dispense with the need of a distributional analysis and to translate
conflicts and disputes to informal counter norms enforced by non-state actors. In
the final section of the paper, I will confront the critique with the postmodern
and particularly poststructuralism thinking and the various critiques of women
and gender as homogeneous categories and the postcolonial approach.

This will lead many critiques to embrace disenchantment and at the same
time pursue the modernist goals of equality and dignity and take advantages of
the instability of such ideals and related constructs it is showed by the
intersectional approach. In the end any critical theory is doomed to be unfinished
if it does neglect the concrete operations of law.

! See W. Brown, Rights and Identity in Modernity: Revisiting the Jewish Question, in A.
Sarat-T. Kearns (eds), Identity, Politics and Rights, Ann Arbor, 1997.
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2. External Critiques of Law and the Foucauldian Perspective

We can locate most of the critiques against the law also outside of the Law
and the legal thinking”.

They are critiques of the “legalistic vision of the world” because of its
tendency to formalize, naturalize and essentialize relations of domination. For
most of those critiques, emancipation is still possible but the only way to reach it
is outside of the legal context.

To look outside the law is exactly what Foucault did with Surveiller et punir
and the concept of “discipline”. The sphere of disciplinary regimes and later of
bio-power and of bio-politics are spheres relatively distinct (but also connected
to’) from the sphere of relations which are produced and ruled by the Law.

Foucault had a predominantly critical and polemical relation to legal
discourse. Foucault himself did not follow an explicit legal philosophical
programme, nor was he interested in law for its own sake. According to
Foucauldian premises: there is no law in general to analyze but only particular
legal practices, obeying a particular rationality®.

Foucault's primary contribution to critique is the method by which he
analysed practices of rationality: its genealogical and archaeological perspectives’.

2 For this skepticism see T. Negri, Commonwealth, Paris, Stock, 2012, p. 51 ff. for Law is
the language of porestas (power as domination), but not the language of potentia (power as
empowerment/capability). See also J. Ranciére, Haine de la démocratie, Paris, 2005 “everything
which is not the deployment of democratic power is on the side of police and the Law, as such
and as a whole, is on the side of police”.

> "Not only did bourgeois rights discourse mask, by depoliticising, the social power of
institutions such as private property or the family, they also organised mass populations for
exploitation and regulation, thus functioning as a modality of what Foucault termed 'bio-power’,
C. Douzinas, The end of human rights Critical legal thought at the turn of the century, Oxford
2000.

*F. Ewald, Pour un positivisme critique: Michel Foucault et Ia philosophie du droit, Droits
137 (1986), p. 136-137, 1d., L’Etat providence. Paris, 1986, H.L. Dreyfus-P. Rabinow, Miche/
Foucault: Beyond Structuralism and Hermeneutics, 1st ed., Chicago, 1982,

> Genealogy is history of the present: starting from a present concern, Foucault tries to
trace the historical and contingent practices which have produced the phenomenon, currently
experienced as a problem. “Genealogy is the exposure of the contingency of our present” and
thus “the exposure of the possibility of thinking, acting, and doing ...otherwise”. Archaeology, in
turn, attempts to disclose the conditions of the possibility of a practice - a practice of power, a
discursive practice, a practice of rationality; these conditions can be understood as kinds of
cultural deep structures. M. Foucault, The History of Sexuality (1990) for a discussion on
genealogies of “knowledge” and its connection to power, and M. Foucault, The Subject and
Power, in Critical Inquiry, 1982, p. 777 ff. We can perhaps say that genealogy moves on the
horizontal axis of time, whilst archaeology focuses on a vertical dimension of depth.
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He examined law as a code of power and legal discourse as a scheme which either
made intelligible the mechanisms of power or threw a veil over them.

According to his late view, instead, struggles for emancipation "may issue
from contemporary productions of the subject by regulatory norms, productions
that may be entrenched as much as challenged or loosened through political
recognition and acquisition of rights”®.

Foucault’s late period in fact invokes the language of rights and entrusts
them a ‘central and constituent role’ in discussions of ethical self-formation. For
some thinkers, this involves a radical turn in Foucault thinking’.

Rather, it seems much better to consider Foucault’s engagement with rights
not only consistent, but also absolutely in tune, with his early writings — an
approach that operates independently from the idea of a naturalised and fixed
human subject he criticizes®.

It is therefore possible to situate Foucault’s reading of rights within critiques
of a pre-existing rights-bearing subject as well as his strong critique of sovereign
power and articulation of power as constituting and operating at the level of
everyday life in a capillary manner.

Its key is in fact Foucault’s conceptions of critique and resistance through
the various shifts in his work, from archaeological, to genealogical to the ethical
phase. In his sholarship, critique involves destabilisation that exposes the

¢ See M. Foucault, The Social Triumph of the Sexual Will’, in Paul Rabinow (ed.),
Essential Works of Foucault 1954—1984: Ethics, New York, 1998, vol 1, p. 160, 164 in which the
author proposes a ‘new relational right’, which is ‘the right to gain recognition in an institutional
sense for the relations of one individual to another individual’; Id., Sex, Power and the Politics of
Identity, in which Foucault argues that ‘[hJuman rights regarding sexuality are important’ and
that ‘we have — and can have — a right to be free’.

This late revirement has given rise to many misunderstandings “to speak of sexual choice
and liberty as Foucault does is not to imagine a sphere of life into which the government or power
never encroaches, but to challenge the ways of living we take to be natural, normal, and inevitable

7 As someone who ‘emerged phoenix-like from the embers of Foucault’s exhausted
genealogical project’ and became a mature thinker who embraced liberal humanism. E. Paras,
Foucault 2.0: Beyond Power and Knowledge, New York 2006; and R. Wolin, Foucault the
Neohumanist?’, The Chronicle Review (online), 1 September 2006
<http://chronicle.com/article/Foucault-the-Neohumanist-/23118>.

8 Rather than accepting a fixed or stable account, Foucault proposes a thoroughly
contingent subject that is open and vulnerable to reinscription: ‘men have never ceased to
construct themselves ... to continually displace their subjectivity, to constitute themselves in an
infinite, multiple series of different subjectivities that will never have an end and never bring us in
the presence of something that would be “man”’. (M. Foucault, ‘ Interview with Michel Foucault’
in P. Rabinow (ed), Essential Works of Foucault 1954-1984: Power, New York, 2000) vol 3, 239,
276; B. Golder, & P. Fitzpatrick, Foucault's Law, 1st ed., London, 2009.
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contingency of social and political arrangements: its effect is to open up the space
for alternative possibilities rather than simply adopting a position of rejection.

Foucault’s opposition and rejection engagement with liberalism is not
acceptance nor mere opposition. Rather, it is an intervention or ‘contrary
inhabiting’ that undermines and destabilises liberalism by working within and
against it: a ‘critical counter-conduct”.

It is a tactical and strategic appropriation of rights for different and selective
purposes and ends to challenge the ways of living we take to be natural, normal,
and inevitable'"Rights are simultaneously forms of regulation as well as of
resistance, and counter-conduct provides a way in which they may be used to
think otherwise and play a different game. Human rights are, therefore, both the
malady and its cure, both the poison and its antidote: in other words, a
pharmakon as the Greeks said"".

3. Rights, Subjectivity, and the Possibility of Resistance

Althought there it is much to be learned from the critiques, as it will be
shown later, these criticisms often rest on an excedingly narrow conception of law
and on a poor knowledge of the operation of the legal machinery. It is important
then to think more deeply about the very specific ways in which “rights can
function to contest and remake relations of power”.

For Foucault, in disciplinary society, traditional forms of legal-political
power have been supplanted or rather intertwined with other technical forms
aimed at surveillance, classification and control. These forms of power are neither
negative, nor unidirectional; they do not repress but, on the contrary, are positive,
operating through a whole series of technologies and cultural tools to guide
individual existences, that is, they produce forms of subjectivity. It is always
possible to promote new forms of subjectivity, rejecting the forms of subjectivity
that are imposed on us. But can law and rights be squared with the deconstruction
of subjectivity? How can law and rights serve as instruments of resistance?

? Foucault describes critique as ‘the art of not being governed so much’, in his view “the
critic is someone who seeks to resist or destabilize government from an immanent vantage point
(by using the available repertoire furnished by government itself) and thus seeks to open
governmental arrangement to new creative possibilities”.

0 B. Golder, Foucault and the politics of rights, Stanford, 2015, rights do not evoke
subjects “naturally” endowed with something

T, Derrida, "Plato’s Pharmacy" in J. Derrida, Disseminations, Chicago, University of
Chicago Press, 1983, p. 61-171.
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This is not an idle question. To answer it, however, it is necessary first to
avoid two mistakes: both focusing exclusively on the power of the state and to
think that it is possible to reach a condition in which it is possible to free oneself
from all forms of coercion. The question then is not a correct interpretation of
Foucault’s teachings but more a concrete interpretation of the way in which rights
operate, the way in which rights claiming engenders shifts in conduct, attitudes,
patterns and behaviours and promote changes in the very conditions of
oppression, poverty and inhumanity that push people to recur to rights.

4. The Limits of Purely Philosophical Critiques of Law

In fact, a great number of scholars seems to be interested more in the
philosophical than in the legal or daily operation of law. The latter is considered
mostly or entirely irrelevant and the critique focuses instead on the (political)
principles underlining the law and guiding its evolution. Principles that are not
inferred from the existing bodies of legal rules, but by an absolutely different
philosophical inquiry, which appears to be completely distinct and indifferent to
the knowledge of the operation of existing laws".

This often leaves a somewhat vague picture of the operation of law and then
of the way in which “tactical reappropriation, reinvestment, and reimagining” of
rights can displace and destabilize the dominant form of power.

According to Mikhail Xifaras they are still imagining the Law in a modernist
light “where the whole point is to make, maintain and develop a system of general
principles and rules which would be coherent and determinate enough to be
“applied” by a neutral apparatus.

12 This can be traced back to the modern structure of the law and its twofold structure. A
framework relying on two different dispositifs of rationalization, one producing, maintaining, and
developing the ‘legal form’ of the political subjectivity, the way in which the encoding of the
general will of the community (the lively irrational will of the constituent power) into a rational
system of laws (or a rational constitution, or any other rational form the fundamental laws of the
community) has to be realized and the other producing, maintaining, and developing the
apparatus of its concrete realization. See M. Xifaras, The Role of the Law in Critical Theory: An
Engagement with Hardr and Negri’s Commonwealth in Law and Critique, 2024
https://ssrn.com/abstract=4797459. The first is where Law and Politics are articulated (the
substance is political / the form is legal), the second is where Law and Politics are opposed (legal
practice is seen as depoliticized technique altogether). In the first distributive issues are always at
stake (managed through the procedures that determine the political decision), whereas in the
second they are neutralized, once structured and determined by the formal criteria that the law
has given to them and therefore they can remain latent.

ISSN 2532-6619 -76 - Special Issue 1X-2 (2026)



RIVISTA DI

DIRITTI COMPARATI

Giovanni Marini
Forms of critique (of Law and 1.egal Thought)

Paradoxically even the most sophisticated visions of the critique do stick
themselves to the classical vision in which the interpretation of law is the result of
a (mechanical or organic) process of syllogistic deductions®.

In this way those critiques share also another particular view: a “positivist”
approach for they believe, in most of the cases, it is possible to deduce the “right
answer” from the operation of the system”".

5. External and Internal Critiques: A Conceptual Distinction

It is important to distinguish external critiques (outside and against the law)
from an internal critique (within and against the law) and try to sketch a short
phenomenology of their developments.

For the former the law (as a whole or some part of it) is a coherent body
and the criticism concerns either its questionable origins or its bad effects or both
of them.

The coherence of law is not due to any legitimating factor (such as popular
will or abstract concepts of justice), but — on the contrary — to a delegitimating
factor: a too individualist liberal ideology or capitalist relations of production.

The external critique is interested in the political substance, which is
introduced from the outside of the law and not with the internal operations of the
Law, which are generally considered as mere uninteresting technicalities.

An external oriented critique grants therefore coherence and then develops
an analysis of the adverse social consequences that flow from the rules. The
solution of the impasse is then bypassing the law. This is the case of (not only)
classical Marxism in which the critique comes from the outside and concerns the
political principles embodied in the legal form. In this way, the critique aims at
unmasking the hidden forces which generate the legal order and to show that the
legal order is not what it appears to be.

On the contrary, internal critiques are grounded on the actual functioning
of the law and particularly on the apparatus of its concrete operation.

Internal critiques may be global or minimal, a global internal critique can
be of two different types: analytical or sociological.

U In reality, no legal regime or legal institution is coherent enough to be the sole and unique
form of a single concept or principle — no legal technique has a unique political significance
(supra).

14 See M. Xifaras, The Role of the Law in Critical Theory: An Engagement, cit.
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The analytical critique regards the rule form, the Kelsen’s view for “every
rule application is the creation of a new norm”" or various applications of
Derrida’s deconstruction which affect the legal practice as a whole and lead to
“maximalist” positions in which it is denied altogether the phenomenology of
boundness by the categorical apparatus of legal discourse'®. They both point at
the indeterminacy as structural quality of the law.

Other instances of global internal critique ca be found in Bourdieu and
Goodrich.

Bourdieu has committed himself to reconstructing the legal field and the
relationships which produce it up within the field of power and to demonstrating
the way in which all the operations of law contribute to “social reproduction”,
that is, to the reproduction of the power relations currently existing in society'’.

Peter Goodrich's analyses of the law as linguistic practices, for example, can
perhaps be characterised as attempts to engage in unmasking criticism from a
position internal to the law'®.

The sociological critique is not a critique of the dichotomy
(formalism/social) but an antiformalist approach which emphasizes the
relationship between law and society. This kind of critique may lead in different
directions: towards an antiformalist theory of interpretation' or to more social-

Y See H. Kelsen, Introduction to the Problems of Legal Theory (1934), (B. Litschewski
and S. L. Paulson trans.), Oxford, 1992, 77; Id., Théorie pure du droit (1960) (Ch. Eisenmann
tran.) 120, Paris, 1962, and at least in penumbral spaces for H. L. A. Hart, The Concept of Law,
Oxford, The Clarendon Press, 1961.91-99 (1961).

16 Derrida expands on Saussure's idea (Cours de linguistique générale, 1916) that words
and concepts are derived from their relationships with others, arguing that meaning cannot be
defined precisely because each term leaves traces in the other. Derrida had nothing to say about
law in particular but the application of deconstructive apparatus to law (all “binaries” are
dilemmatic) results in indeterminacy all the way down and the law always end in stalemate: any
actual dispute about correct legal interpretation within the existing structure of legal categories
could be turned into a hard case by a skilled lawyer with enough time so that there no are right
answers (or only in cases no one cares about enough to make them hard). For Derrida there is
never closure in a text, This argument will always be rejected by internal critique: both boundness
and openness are “events” that occur or do not occur in some (legal) context and not “essential”
properties of the text being interpreted. Deconstruction is not possible everywhere, see Du.
Kennedy, The critique of adjudication, Fin de siécle, Cambridge, Harvard University Press, 1997.

7 P. Bourdieu, The Force of Law . Toward a Sociology of the Juridical Field. (trans. R.
Terdiman), in Hastings Law Journal, 1987, p. 201-248.

18 P, Goodrich, Languages of Law, London, 1990.

Y The social legal thought criticized the classical approach for its rigidity that did not allow
it to produce adequate responses to social needs. See Du. Kennedy, Three Globalizations of Law
and Legal Thought: 1850-2000, in D. Trubek and A. Santos (eds.), The New Law and Economic
Development. A Critical Appraisal, Cambridge, 2006; G. Marini, Critical contract law, in P.G.
Monateri (ed.) Comparative Contract Law , Chelteham UK, 2018.
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oriented programs promoting various forms of regulated market, mixed economy
or welfare state® or to an alternative epistemology for legal theory in which liberal
classical approaches are replaced by social ones for a more solidaristic form of law
and legal thought®'.

6. Legal Realism and Critical Legal Studies

Another form of internal critique is minimal, it is a critique within the law:
a critique of the type performed mainly by the American case method and Socratic
class room performances developped by legal realism and radicalized by the
Critical Legal Studies (CLS) in its stronger forms, but not totally unknown in
Europe.

On our side of the Ocean, these kind of critique (particularly in the viral
forms of CLS) has almost always appeared not very interesting. And so, it is for all
those who — working in the classical tradition of global critique — need to grant
enough internal coherence to the law to criticize it (in its entirety), before deciding
whether to use it or not for a project of transformation.

This type of critique seems particularly interesting because, as we will see,
it is able to embody different version of some of the classic themes of Marx and
Marxism. Within the critique, it is possible to re-elaborate and present them in a
completely original way in order to adjust them to challenge the coherence and
rationality of the legal system and its logical construction made by the legal
realists.

In this way, by following their approach, it is likely that critical legal
thinking will be immunized against the more visible consequences of the law
crisis, a process that has occurred (on a global scale) since the post-war period.

The internal minimal critique developed in four different stages:

a. In every field of law, we find legal abstractions (concepts) that do
not determine the content of particular subrules, you can always deduce two
different subrules from any concept, so that the legal order as a whole is

20 See T. Wilhelmsson, Varieties of Welfarism in European Contract Law. European Law
Journal, 10: 712-733. https://doi.org/10.1111/j.1468-0386.2004.00240.x

21 At the core of the analysis it is no longer the isolated man separated from other man and
the community, but the interdepedence of society leading to a reversal of the priorities of the
classical thought and to make individuals responsible for their actions under the pressure of the
19th-century changes in technical, social and political practices. See Du. Kennedy, 7hree
globalization, cit.
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underdetermined and cannot be considered a straight application of a system of
concepts®. Concepts fail to establish any kind of legal necessity.

b. The system is underdetermined and you need external elements,
i.e. non legal general principles (such as individualism or capitalism), to
rationalize the decisions, but the introduction by legislation of rules that reflect
social orientation of various types (collective, communitarian or egalitarian) or the
presence in the case law of different opinions, asserting the same social orientation
further destroys the consistency or coherence of the results”.

C. The radicalization of abstract antinomies. Opposite premises are
not an internal difficulty of specific legal concepts or an historical accident
produced by the piecemeal intrusion of social law. It is a structural quality of the
law that, as such, cannot be determinate®. Criticism is being mostly levelled at the
legal form and is designed to make a significant impact more on the political or
philosophical debate in which law is always assumed as an indifferentiated whole,
but the radicalization of the critique (in the US) affects not only the legal form,
but also the substantive rules of law”. Case by case, doctrine by doctrine, the
realist critique showed indeterminacy and normative contradiction within the
core areas of private law supposed to be the product of coherent elaboration of
classical liberal first principles®.

Conflicting common law rules were featured in different jurisdictions. Cases
dealing with a single doctrine were often in conflict and there were in turn
conflicting doctrinal theories to explain the same set of results and so on.

22 This a critique of the type performed by F. Cohen’, Transcendental Nonsense and the
Functional Approach, in Col. L. Rev., 1935, p. 809 ff., 821-34; K. Llewellyn, Some Realism About
Realism-Responding To Dean Pound, in Harv. L. Rev., 1931, p. 1222 ff.

2 The determination of the interest of society was pivotal for the functional approach
supported by R. Pound, Mechanical Jurisprudence, in Col. L. Rev., 1908, p. 605 ff. later the
question became the object of harsh political conflicts once it was clear that societies are made of
too many conflicting functions to remain a functionalist, Id., The Need of a Sociological
Jurisprudence, in Green Bag, 1907, 607 ff., 615.

2 K. Llewellyn, The Bramble Bush, or, Our Law and its study, New York, 1960; Id.
Remarks on the Theory of Appellate Decision and the Rules or Canons about how Statutes Are to
Be Constructued, in Vand. L. Rev., 1950, p. 305 ff.

2 Du. Kennedy, Three Globalizations of Law and Legal Thought: 1850-2000, in D. Trubek
& A. Santos (eds.), The New Law and Economic Development. A Critical Appraisal, Cambridge,
2006, p. 19-73.

26 This insight of legal realism and then critical legal studies was described in different ways
as functional undeterminacy or interpretive underdeterminacy —however it is clear that the
lawyers’ agency is a kind of constituted agency and implies a (a legal) context that opens some
avenues for choice while forbidding other possibilities. See S. Moyn, Reconstructing Critical Legal
Studies, Yale L.J., 2024,
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It is important to underline that the critique is always minimal because it
does not contend that the judicial opinions are never legally compelled or that it
is impossible to write an opininon that would engender a sense of necessity. The
realist analysis showed flaws in the reasoning process and offered “policy
analysis” as an alternative in their place.

It was conflict and choice all the way down. Open arguments from morality,
social welfare, and institutional competence and administrability and at last
economics were needed and a lot of balancing was required to decide a case”.

Later many legal theorists will come to the conclusion that the job of the
decision makers and other legal agent was to balance, with a good deal of latitude
and uncertainty, among a whole range of “conflicting considerations”, starting, of
course, from legal rules and principles, but including also theories, values,
interests, constraints of good administration, political and ideological ideas,
aesthetic and existential concerns, stakes related to various policies and of
ultimately ideals of good professional behavior.

7. The Diftusion of Internal Critique

Considering such practices unique heritage of Unitedstasean legal culture
would be certainly wrong. For the sake of truth, those practices were not
unknown in Continent. It is possible to find the first three moments from the
second Jhering on®.

Even the third move can be located in certain social currents, provided that
you forget statements and claims made at the reconstructive stage and focus only

2 Du. Kennedy, Three Globalizations of Law and Legal Thought: 1850-2000, p. 19-73.

28 See R. Jhering, Der Zweck im Recht, Leipzig, 1877. The law is not about realizing
concepts but balancing the legitimate interests at stakes: i.e. from the concept of absolute property
it is possible to deduce two different rules, one for each party because external elements could
always mediate between the inner determinations of the concept and the final outcome of the
decision, in a given case the “interest of society” sometimes can reverse the solution drawn from
the absoluteness of property (if you build your house with stones taken from another’s garden,
you must to restitute (in integrum) the stones and therefore to destroy your house) and allows you
to keep the house and pay compensation. It depends on the cost of the destruction. Later, L.
Duguit, Les Transtormations Générales du droit privé depuis le Code Napoléon, Paris, 1912, will
go as far as denying that property is a subjective right, property is a social function: i.e. a
prerogative on certain things, recognized according to the “Law of Solidarity” which rules the
whole of social relations

ISSN 2532-6619 -81- Special Issue 1X-2 (2026)



RIVISTA DI

DIRITTI COMPARATI

Giovanni Marini
Forms of critique (of Law and 1.egal Thought)

on the techniques with which they challenged, as logically flawed, classical liberal
legal doctrines™.

Certainly, it is in the United States that the critique was theorized and
became mainstream. On these critiques, a new approach was grounded and
slowly took hold paving the way to many New Deal projects and reforms.

There could be many reasons behind the difference. It would certainly be
incorrect to explain it through the commonplaces that consist of the stereotypical
differences between common law and civil law legal consciousness. As it was
rightly noted, a similar critique in fact never caught on in the UK. Although it
cannot be disregarded that the peculiar situation of Unitedstatesean legal culture,
organized around the judge as central character in the legal field, may have played
a certain role.

It is certainly true that in countries in which the legislator has a central
position in the legal field, antiformalist or sociolegal criticism has acquired mostly
a rather political and ideological character, whereas in United States the critique
has taken a more legal and empiricist form.

The two forms of legal criticism and legal scholarship correspond not only
to two different conceptions of political power and its relation to law, but to two
types of legal practices and competions among legal actors, both inside and
outside the legal field.

Legal realists emphasized variously the political character of law and
accordingly the critique took place mostly within the legal field and through legal
arguments. Hence the resulting Unitedstasean tendency to transform political
disputes in legal disputes’’.

2 For a discussion on European analogues of the minimal internal critique an interesting
view is also in Marie-Claire Belleau, Les juristes inquiets: classicisme juridique et critique du droit
au début du XXe siécle en France, 1999 40-3 Les Cahiers de droit 507, 1999; another instance in.
A. Simard, La force d’inertie des formes juridiques: Otto Kirchheimer et la critique du droit, in
Jus Publicum, 2019, available at https://juspoliticum.com/articles/La-force-d-inertie-des-formes-
juridiques-Otto-Kirchheimer-et-la-critique-du-droit Today a similar approach with a different
“critical” goal can be found in R. Sacco, Legal Formants: A Dynamic Approach to Comparative
Law (Installment IT and IT), in The American Journal of Comparative Law, Vol. 39, No. 1, Winter,
1991.

 Du. Kennedy, The critique of adjudication, Fin de siecle, cit.

’1 The European critique was of a rather theoretical and speculative type. The European
critics look at official law mostly from an external point of view and they stood further from legal
technique and closer to politics and philosophy. European legal critics reacted against legislation
and codification as an expression of the State and an expression of the existing political
domination and as such it ought to be denounced in the political arena and replaced by another
power and another law. On the contrary, the antiformalist critique in Us- insofar as it emphasized
the need to outline the connections between law and society- has become functional to the legal
field and to its propositions, rather than critical of it and made legal expertise as social engineering
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It is likely also that the different cultural background of the Unitedstatesean
judge, perhaps unable and certainly untrained to elaborate the classical liberal
first premises of rational law, exerted a certain degree of influence on the
difference. Or it is likely that the experience of fascism and communism and the
fear of the consequences made the criticism appear too dangerous for the
European shores.

The entrenchment of the critique in United States is much more likely to be
an outcome of the Lochner case and its successful overruling in which the critical
argument played a significant role in defeating the conservative resistance by
Supreme Courts to social law, grounded on the constitutional relevance of first
principles, produced by the classical legal thought™.

Legal realists critique unleashed social legislation which modified common
law rules because they considered it was absolutely compatible with analogous
common law doctrines”. In fact, in their view, common law already embodied
judge made “social law” and the balance between individualist and social motives
was absolutely compatible with constitutional provisions. In the end. no meta-
principle guided the balance and so it was appropriate for democratic legislation,
rather than the judges to have the last word on the matter.

This sort of internal critique was later radicalized by the Critical legal studies
and became an important weapon to challenge legal devices and dispositifs when
they confronted with liberal and conservative legal thought.

One of the most important results of this kind of criticism is to recognize
the structural indeterminacy of law. On the extent of this kind of indeterminacy,
we shall return later.

more valuable for society (cfr. M. Villegas, Comparative Sociology of Law: Legal Fields, Legal
Scholarships, and Social Sciences in Europe and the United States, in Law & Social Inquiry, 2006,
p. 343-382. During the last decades, however, such a clear distinction between the antiformalist
critique in Europe and United States has become increasingly murky.

32 Those first classical principles were used to justify the Supreme Court when it stroke
down maximum hours legislation for bakers and then the judicial nullification of the populist and
progressive social legislation of the period from the 1890s to the Great Depression of the 1930s.
See Lochner v. New York, 198 US 45, 1905 (particularly Holmes dissenting).

** The sociological jurisprudence and legal realism endorsed judicial law making on that
basis.

Rights as defined in Classical legal thought contain principles and counter-principles.
Rights exist in relation to other rights and social interests. Freedom of speech in relation to the
interest in reputation. Freedom of contract in relation to the social interest in keeping property
“in circulation” (rule against perpetuities). They are stated without incorporating either their
limits or a principal to govern conflicts. Balancing seems inevitable. In Hohfeld’s canonical
demonstration property in law is a complex combination of the right as freedom of action and an
“opposite” right to security to be mediated by “considerations of justice and policy.”
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For the time being it is enough to say that it does not certainly mean that
judges are free to decide cases in almost any way they like. The law is open but
not endlessly flexible™.

And yet, it is necessary to underline also that although external factors may
sometimes affect the evolution of the legal regime, they are never able to impose
any particular logic on it, because law is also deeply incoherent as a discourse and
in its operation.

This conclusion turned out to be, at the same time, a defeat both for US
functionalism and Marxist orthodoxy, which both hinged on the dependency of
law from a (social or economic) structure.

The entire legal system is presented as much more pervasive, malleable and
open and therefore the causal link between bad origins of the legal system and
bad consequences of its application is deeply weakened.

It is important we recognize the legal dispositifs which shape fields and
sectors and work to open them to change the results.

If the law, on one side, may be a site for setting capitalist (and patriarchical)
bargains, on the other side, it may also be a tool to dismantle illegitimate
hierarchies in all facets of social life.

The external critique seems to be incomplete if not carefully articulated to
an internal one.

This is where critique meets a dilemma. The problem with this perspective
is that it requires acknowledging specific legal structures, at least for a certain
period of time and there might be unexpected consequences, such as
strengthening or defending precisely those situations you challenge. Does the
critical scholar then participate in the reproduction of its very object of her
criticism: because it sustains the law both as a normative order and as specific
legal practice?

A question that has gone through several historical moments, calling into
question different proposals by critical movements. This the case of various forms
of alternative jurisprudence, which has developed norm interpretations and
general doctrines as alternatives to the dominant mainstream ones among the
limited set or possibilities allowed by the prevailing legal institutions and
practices”.

% See now J. Desautels-Stein, The Jurisprudence of Style: A Structuralist History of
American Pragmatism and Liberal Legal Thought, Cambridge, 2018, p. 35-70, in the light of
structuralist approaches to legal theory.

» Many movements such as Critique du droit in France, Critica del Diritto in Italy,
Scandinavian realism, the Brit Crits, Critical Legal Studies, Critical Race Theory, Feminist and
Queer Jurisprudence in the US, have played a very important role in this work of deconstruction
For some of European versions cfr. Du. Kennedy, Critique of adjudication, for Nordic
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The practitioner of unmasking critique, instead, at least claims to leave the
normative choices to the social actors themselves. The point in unmasking
critique is to displace the veil of naturalness and self-evidence from the surface of
existing social relations and show the mechanisms of actual distribution of power,
often in order to demonstrate their contingency and the consequent possibility of
their transformation.

Is the focus on the unmasking side of criticism to maintain an external
perspective and to avoid the participant's performative attitude the only way to
go?

8. Internal Critique and the Technical Dimension of Law

To deploy an internal critique helps to loosen the sense of closure or
necessity that legal and rights analyses try to generate. It is an important step to
broaden the borders of legal imaginary and to provide our society with possible
alternatives.

This type of internal critique works on detailed rules, conceptual
vocabularies, modes of reasoning, typical arguments pro and con, all technical
questions which the mainstream is concerned with.

As we will see, this theoretical concern helps the critique to go beyond the
mere unmasking type of critique and overcome the ideological critique of classical
marxist approach.

On the contrary, the dissenting critique maintains that law does not offer a
remedy. Law and power are seen as part and parcel of the same political
machination and, for that reason, it is not worth the effort to study law’s internal
functioning and even less useful to try to reform it to accomplish the purposes of
social emancipation.

In the marxist perspective, the Law is not only a means for capitalist
domination, but it is also a blinder. Debunking legal science as ideology was a

developments, K. Tuori, Critical Legal Positivism; T. Wilhelmsson, Studies in Critical Private Law.
Dordrecht: Kluwer, 1992). In USA, Roberto Mangabeira Unger, with his programme of
“expanded doctrine” and method of internal development (R. M. Unger, The Critical Legal
Studies Movement, Cambridge, Harvard University Press, 1986, 17, 89), has not been - unlike
some other representatives of the CLS - content with demonstrating the antinomies and
indeterminacy of liberal law, but has wanted to proceed to an alternative re-construction. Unger
adopted a more nuanced view that prevalent underdeterminacy is enough both as a general
proposition about legal meaning and as an element of some future theory of law. The law is
represented in this formative context by the normative-empirical background schemes of
principles and counter-principles, by visions of possible and desirable models of human
association in various fields of society.
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starting point for a general theory of legal legitimation, understood as a major
function of law in “late capitalism.”

In this version of the critique, ideology also has been accordingly
reinterpreted: it does not legitimise a particular type of (capitalist) society, but
only the status quo (with all its inequalities and asymmetries of power). Its focus
is not on the whole political and social framework, but onlyon the way of thinking
of a limited group of subjects: the elite of legal practitioners, lawyers and judges.

The ideology legitimizes the status quo, because it helps to present the
results that lawyers have achieved as the simple product of interpretative fidelity
to materials and of a “reasoned elaboration”.

To be effective, the critique then must shift his attention to what we could
define as the aesthetic dimension of law, that is, the way in which representations
operate, by developing an interest in the textual and aesthetic organization of the
legal text. This means not only revealing what the text hides but also specifying
the ways in which the concealment occurs, the rhetorical devices used to organize
the texts™.

9. Law in Action: Structures, Dichotomies, and Power

The law “in action” is then back at the center of critical analysis and not for
its general legal form as in most philosophical and political thinking, but as
specific positive law.

The Critique focuses therefore on the overall architecture of the legal
system, in particular the way in which the law builds classifications, dichotomies

% This is the field privileged by Britcrits, the British Conference of Legal Studies which
emphasizes a psychoanalitic and then an iconic turn. They did not place much trust only in
‘trashing’ doctrine or in exposing law’s ‘fundamental contradiction and then its ideological
character. The Britcrits fall in the wake of postmodern thought which reads the whole world as a
text, a set of grammatical rules that lead us to thinking in a particular way and then turn to literary
criticism by emphasizing an aesthetic moment which regrettably limit us from pointing out new
directions. Later they join a more ethical version that leads to investigating instead the foundations
of law and the boundaries that have been created through it to verify what has been excluded and
who has been excluded from that way of thinking (for “a call to the other” in terms of an ethics
of responsibility (“resposibility for the other”) that took into account the uncertain process of
deciding as well as the impossibility of doing justice in the full in any given case cfr. E. Levinas,
Totality and Infinity Pittsburgh, Duquesne University Press, 1969) judging the law in the name of
a transcendent other-based principle to reveal the injustices produced by the law to the detriment
of the most disadvantaged people and criticize structures that perpetuate this injustice, See C.
Douzinas, A Short History of the British Critical Legal Conference or, the Responsibility of the
Critic, in Law Critique, 2014, p. 187; T. Murphy, BritCrits: Subversion and submission, past,
present and future, in Law and Critique 1999, p. 237.
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and hierarchies which affect the real existence of people and the resulting
distribution of power in society.

In legal orders, on these architectures depends those rules that construct
distinct realms of power: for example, they separate rules of property and contract
from an insulated realm of state or public power. Within the legal realm, this
dualistic or dichotomic thinking (public/private, market/family, substance/form,
rules/standards, principle/policy) is allied with a discourse of “naturalization” of
social structures and turns out to be an apparatus of access/non-access,
coercion/freedom, and interference/non-interference which produces and
sustains a particular distribution of power within determined social situations.

Taking dichotomies as given instead of phenomena contingent and
historically variable, it then also precludes the ability to conceive different forms
of organization of human relations and to question the current forms of
dominance.

The public/private dichotomy, although undermined in multiple directions
and situations, continues to structure with its spatial ordering, directly or
indirectly, the order of discourse in contemporary legal thought. On its temporal
ordering it depends also the hierarchy of other dichotomic patterns
(contract/tort, fault/strict liability)*’.

The deconstruction of these dichotomies, the emphasis on their unstable
boundaries and their historical contingency allows to dismantle the hierarchal
order they establish between the terms of the opposition and their effect on the
distribution of power within society’®.

Furthermore, it helps to avoid the misplaced oppositional reading of a
regulatory state over and against a somehow non-regulated and pre-existing
private sphere.

The dichotomic organization of legal thought selects also the possible
arguments that it is possible to offer to arrive at the solution of disputes. These
practices narrow down the arguments we can legitimately employ and instead
expand the area of those we can legitimately neglect. By doing it this way, they
affect the results that it is possible to reach in any given controversy.

The space in which to place the different problems is not the automatic
consequence of the ‘nature’ of the phenomena analyzed, but it is the product of a
policy choice.

7 G. Peller, The Metaphisics of American Law, in Cal L. Rev., 1985, p. 1151-1290.

%8 Their most common technique, based on Derrida’s deconstruction, was to show in each
dichotomy a dominant side (public, free, law, act, right, contract, objective, fault, substance) and
that the other side, the “supplement” in Derrida’s language, plays a constitutive rather than merely
supplementary role in the dominant and the supplement was in its turn internally riddled with
dominant matter.
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These dichotomies are intellectual representations but they produce
material consequences that are not irrelevant”. They are not only words that are
pronounced in a discourse or are written in a text, they are not just intellectual
categories which remain in the minds of individuals and collectivities. The way
you attribute meaning to things also changes the way in which these same things
can be used (performative redescription)®.

This perspective brings back in the foreground the connection between
culture and power and with it the political dimension of any type of intellectual
and aesthetic activity.

Dichotomies should be replaced by a continuum where the legal problems
implicated are to be located and solved not as natural phenomena but as a result
of clear policy decisions.

10. Distributive Analysis and the Constitutive Role of Law
Another important feature is distributive analysis. Developed in US by legal

realists, Robert Hale was their hero and later Duncan Kennedy took up where the
realist project left off and part of the feminist legal theory push it even further*'.

% These aspects often get caught up in confusion between postmodern and poststructural
perspectives which, even in law, it is now very common. The first has been understood as a
criticism of modern reconstructions or narratives which necessarily implies the loss of any point
of anchoring or the absolute pulverization of the layers on which the reconstructions are
grounded. A critique that undermines continuously the stability of jurist’s constructions. In reality
the critique, as poststructuralism has highlighted, does not mean celebrating virtuality of the
infinite possibilities of what could be said by following the rules of grammar, logic and context of
which one speak, but rather it implies to highlight the way in which those discursive practices—in
some specific places and in some specific historical moments — determines the conditions of
existence and transformation of concrete statements.

4 C. Dalton, An Essay in the Deconstruction of Contract Doctrine, in Yale L.J. 1985, p. 997
ff.; M.R. Marella-G. Marini, 7he Stakes of Contract Law. Identities and Distribution in Consumer
Contracts and Gender-Related Transactions in L. Miller and P. Sirena (eds.), Contract and Power.
Ideologies, Inequalities and Marginalisation in European Contract Law, Louvain-la-Neuve, 2025,
p. 269 ff.

# R. Hale, Coercion and Distribution in a Supposedly Non-Coercive State, in Political
Science Quarterly, 1923, p. 470-94. See Du. Kennedy, 'Distributive and Paternalist Motives in
Contract and Tort Law, with Special. Reference to Compulsory Terms and Unequal Bargaining
Power’, in Maryland Law Rev. 1982, p. 563; 1d. The Stakes of Law, or Hale and Foucault!, in
Sexy Dressing Etc.: Essays On The Power And Politics Of Cultural Identity, Cambridge Mass.,
1993, p. 83; G. Marini, Critical Comparative Contract Law, in P.G. Monateri (ed.), Comparative
Contract Law, Cheltenham, 2018.
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The realist insight was the critique of the state's powerful role in
determining the background rules for social action and therefore in maintaining
an unequal distribution of wealth, particularly using contract and property law.
They claimed that property is not a natural right protected by the state only in the
rare event of a threat of dispossession, but a right created and supported by the
state to exclude others generally from enjoining certain resourse.

By enforcing a right called property, the law, then, does not merely protect
owners in their possessions, but also creates both owners and possessions. In this
way, legal realist challenged a well entranched dichotomy: private and public.
Realists argued that contracts are public, rather than private, because individuals
ask the state to enforce them by using law to help one party against the other.

The distribution of (market) power is thus only partly a function of private
decisions of (market) actors. To a substantial extent, the power depends on the
legal definition and allocation of property and contract rights. In this perspective,
relationships which were normally thought non-legal, like class or employment,
were largely produced by law*. What is private is not revealed or guaranteed by
law; but it is build and constructed by law. The realist and then Critical Legal
Studies’ critique shifts from the complicity of the law in the creation of power
relations to the analysis of the concrete dynamics with which the law contributes
to making certain individuals or groups particularly weak and/or vulnerable.

The view according to which Law is mainly an ideology (a blinder) and an
apparatus of repression (violence) is by far too narrow or too large to catch all
this. The most visible (background) rules can express sanctions and interdictions
of course, but they also grant powers, faculties, freedoms, immunities and so on.
This last kind of rules are very often “invisible” because they are implicit and
scattered scattered throughout the legal system®. The legal language can
empower and disempower, allocate and deprive wealth, prerogatives and
reputation™,

2 The distributional effects of law are pervasive, not just felt in economic relations, but in
all relations of power. According to Duncan Kennedy the relative power of men and women or
blacks and whites are produced not through culture, but though law. “The relative bargaining
power of men and women when they confront one another from gendered positions is affected
by hundreds of discrete legal rules. For example, the following legal choices structure women's
bargaining power within marriage: the legalization of contraception and abortion, limited
protection against domestic abuse, no-fault divorce, a presumption of custody in the mother, some
enforcement of child support rules, and alimony without a finding offault in the husband, see Du.
Kennedy, The Stakes of Law, or Hale and Foucault!, cit.

# Du. Kennedy, The Stakes of Law, or Hale and Foucault, cit.

# TIn this respect again civil law is not different from common law. Legal ideologists
legitimate distributional outcomes by depoliticizing them in civilian legal culture just as they do
in the United States. The difference is merely that a sovereign legislature has formally enacted the
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The way the legal system works is not different from Foucault’s lesson on
the micro-politics of power relations: micro-politics of power relations and
disciplinary regimes are nothing else than Law in action. In this perspective,
critique does not go “beyond the legal context” just by inquiring micro-powers
and disciplinary mechanisms, because those mechanisms are actually the legal
context itself, as they are structured by the legal frame®, even if the field is not
directly regulated by legal rules”*.

Contrary to what is usually claimed that law is operating only at the margin
of society, the law is instead everywhere.

The positive productivity of life forms that Foucault calls “disciplines” is
not a dimension of power relations different and separate from the law". This
conclusion does not imply that everything is directly regulated by legal rules or
principles. The analysis should be more subtle, it contents that “the distinction
between “Law” and “non-Law” is a legal one, in the sense that “non-Law” zones
of power are zones in which Law could prevail if the people with the capacity of
doing it were deciding so, but they did not (as in most of the case in which the
(regulated) market is contrasted with the (unregulated) family)”*.

neutral background, and academic theorists and authorities produce the legitimating discourse,
rather than leaving these functions to the judges. Civilian legal culture presupposes a radical
difference between the general law of property and contracts, understood as neutral background
rules, or as rules derived from regime-defining abstractions, and special legislation (e. g., labor
law), understood as distributively motivated (see T. Wilhelmsson, Variety of Welfarism in
European Contract Law , in Eur. Law J., 2004, p. 712-733).

# On the constitutive nature of law see R. Gordon, Critical Legal Histories, in Stan. L. Rev.,
1984, p. 57 ff. and a critique J. Desautels-Stein & S. Moyn, On the Domestication of Critical Legal
History, in Hist. & Theory, 2021, p. 296 ff. underlining the puzzling coexistence of “constitutive”
and “contingent” characteristics of law.

% According to the legal realist analysis, law reaches into our lives in its absence as much
as in its presence. Affirmative laws certainly create the rights of property owners. But the absence
of law also creates rights: the absence of a law prohibiting discrimination against people on the
basis of their identity or the refuse to grant a remedy affirmatively grant permission to discriminate
openly against them.

4 For Foucault in the disciplinary society, the traditional forms of legal-political power
have been supplanted or better interwoven with other technical forms for monitoring,
classification and control. These forms of power are not negative, nor unidirectional; they do not
repress, they are positive, working through a range of technologies and cultural tools to guide
individual lives, produce forms of subjectivity. Property produces subjectivities, which are
wounded by individualism, competition and identity

4 M. Xifaras, The Role of the Law in Critical Theory, cit.
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The goal of the critique then is to identify and trying to change those
background rules in the interest of those who are oppressed and exploited, and
to defend those solutions against the mainstream arguments®.

11. Revisiting Marx and Pashukanis Through Internal Critique

From that point of view, it is now also possible to review and realign the
analysis with Marx and Pashukanis’ global critique and particularly with the
former’s statement according to which "the right is equal treatment of unequal
conditions" the state legalizes and legitimizes, by its strength and its rules, the
process of exploitation of one another in order to guarantee the reproduction of
capital.

Gradually it comes to light as the structure (economy) instead of
determining the superstructure is determined by the legal system (superstructure)
through the definition of all the detailed rules which defines its key concepts such
as property or contract.

Thus, they were certainly right in emphasizing the role of law and
particularly private law (property and contract rules), but the actual regime is not
the simple result of the abstraction of legal form- a form which treats in a
"formally equal" way individual unequal situations™. The regime is instead the
result of a contingent and incoherent framework of particular private law rules
always in motion and always at stake’'. The framework is given at any moment,
but it is in constant modification since the rules of the game are among the objects
of the game. All these rules are contested between social forces and only very
marginally constrained by fidelity to the abstractions (of private law).

¥ D. Kennedy, Law Distributes: Ricardo, Marx, CLS, in K. Engle-N. Hoad (eds.),
Hierarchies at Work: Race, World-Systems, and Legal Distribution, 2025, also in
dunkankennedy.net, p. 1.

0 E. Pashukanis, The General Theory of Law and Marxism, transl. B. Enhorn, New
Brunswick NJ, 2002.

If we may certainly agree that the actual patterns of distribution seem to over-reward
capitalists, landlords and other powerful financial entities we might also doubt that this is
produced only by the abstraction of legal form. The exploitation and oppression seem to be
produced instead by the crystallization of a particular contingent and incoherent set of legal rules
cfr. Du. Kennedy, Law Distributes: Ricardo, Marx, CLS, p. 5 ff.

> The critique applies the sociological jurisprudence and realist critique of the coherence
of the Classical conception of the property right to Marx’s definition of the commodity with a
devastating effect on the notion that there was any close analogy between the analytics of Das
Kapital and the analytics of nineteenth century physics or biology (cfr. M. Xifaras, The Role of
the Law in Critical Theory, cit.).
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The methodological centrality of abstraction was very important because it
allowed Pashukanis to avoid criticism exclusively based on the deceptions of
ideology and the revelation of hidden class relations and to guide him to analyze
the specific way in which these interests are expressed through legal mediation.

But, if one can say that Law is structuring human activities and social
relations, this is not because given legal forms are “subsuming” these activities
and relations but because the repertoire of available rules, concepts and
argumentative techniques — the /angue of the Law — in any given situation is
guiding the behavior and the strategy of the actors who interact the relationship
of conflict and cooperation “in the shadow of the Law”.

At this more granular level, therefore, it is no longer possible to expect to
change entirely the whole society, but it is still possible to achieve more modest,
but no less important, local objectives. On those particular background rules, in
fact, depends the victory in a myriad of local conflicts with more limited, but no
less substantial stakes.

This does not mean that sometimes bad origins do not have really bad
consequences in the actual operation of law. Indeed, there is always a need to
remember how the law is a product of certain ideologies, but one should look
carefully also at the way in which the current situation was produced and recover
the subtlety of how the law and legal consciousness “mediated” to reach it.

12, The Critique of Rights: Berween Disenchantment and Strategy

The discussion often reveals many misunderstandings surrounding the
critique, particularly when it is charged with nihilism.

The critique is certainly not at all an assertion to give up rights or to do
without coercion or to choose totally different non-legal alternatives. Even though
these alternatives are still very well alive in contemporary legal thinking and
generate reactions of various type, as we will discuss later.

The critique instead is neither a total critique of law nor a total critique of
rights. A better way to define it is a critique (within the law) of the way in which
rights are employed in particular circumstances and contexts. It is addressed to
the (formal and material) consequences of their use with a view to a strategy to
counteract some of the resulting bad effects.

There might be quite different positions, but in general the critique believes
in the same legal tools albeit in a “disenchanted” way, that is with a disillusioned
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rejection of the claims for law’s immanent justice or quite apart from the risks of
their internal contradictions and the need for balancing in application™.

It is addressed to the marginalized groups, as much as Marx originally
addressed it to the white male working class to expose blind spots and dark sides
in claiming rights.

After the critique of Marx, it became clear that while human rights were
presented as eternal, natural, absolute, above politics, and rational: they are
instead products of modernity, social and legal constructs, limited and limiting
instruments of law, produced by the politics of their time. And finally, despite its
asserted rationality, they are instead the outcome of a particular political order
that attempts to preserve its hold on power by offering minor concession and
blinding people with ideologies. In other words, for Marx, human rights were the
prime example of ideology of their time. Accordingly, law as a product of the
bourgeois state appears to be affected by an unavoidable bias and make it
impossible for the state to be ever an instrument for an alternative regulation to
this bourgeois law™.

In Marxist original version, the critique was warning about:

a. the inclusion in the regime of the Liberal Rights of Man does not
end illegitimate forms of domination and exploitation when you keep with them
the structure of the “free” market. Any enlargement of the political rights cannot
- on its own - achieve satisfactory results if it is not also followed by a
redistribution of economic and social power™.

b. When turned to specific rights the critique attacked the promotion
of egoism and atomism at the expense of community and solidarity because the
law allows you to enforce your right with no regard for the wishes and needs of

others;

. the reinforcement of artificial social divisions-between the social
and the political, the public and the private which conceals the real bases of
inequality™.

>2 This is the case of “strategic essentialism” or similar strategies see A.P. Harris, Race and
Essentialism in Feminist Legal Theory, in Stan. L. Rev., 1990, p. 581.

> See E. Pashukanis, The General Theory, cit. See also, M. Tushnet, A Marxist Analysis of
American Law, in Marxist Persps., 1978, p. 96, 103-07; 1. Balbus, Commodity Form and Legal
Form: An Essay on the “Relative Autonomy” of the Law, in Law & Soc’y Rev., 1977, p. 571.

**This brings up the recurrent critique that formal equality in conditions of material
inequality only legitimises substantive inequality (K. Marx, Capital, 111, International Publishers,
1977, p. 820, ‘the realm of freedom actually begins only where labour which is in fact determined
by necessity and mundane considerations ceases’

> K Marx, ‘On the Jewish Question’in J. Waldron (ed.), ‘Nonsense upon Stilts’: Bentham,
Burke and Marx on the Rights of Man, London, 2015.
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Particularly in the United States, these views — which sometimes led to a
position in favor of giving up rights or doing away with coercion®® — opened a
conflict within the Crits, in which white participants were charged with neglect of
minorities and other marginalized groups, leading to a split that would give rise
to other groups such as Critical Race Theory and later Asian and Latin (American)
crits”’,

These last groups were afraid that the critique would have undermined
many of their achievements, particularly all the newly developed rights of
“outsiders”, those gained in favor of women, people of color, sexual minorities,
people with disabilities and the poor.

The ensuing discussion, however, sorted very well things out. By focussing
on how the law defines the critique of rights — no less than Marx’s critique —
allowed us to rediscover a mode of thinking that encourages engagement with
legal, economic and social relationships. The critique of false abstraction of
human nature finds its horizon not in the abstraction, but in the proliferation of
local and partial contents that, as we will see, fill the empty individual with a
multitude of colors, shapes and characteristics.

Today the critique might be rephrased in the light of a fuller understanding
of the operation of law to serve as a warning against:

%6 See M. Tushnet, A Critique of Rights, in SMU L. Rev., 1994, p. 23; M. Horwitz, Rights,
in Harv. CR-CL. L. Rev., 1988, p. 393 ff., 396-398; see D. Kennedy, The Critique of Rights in
Critical Legal Studies, in W. Brown-]. Halley (eds.), Left Legalism/Left Critique, Durham, 2002,
p. 178, P. Williams, The Alchemy of Race and Rights, Cambridge Mass., 1991, p. 165.

°7 Both of these groupings take place outside of the Black/White paradigm. The critique
(LatCrit) also departs from CRT in important ways. Asian American and Latina/o people have
many sources and sites of possible or potential sameness and difference despite the extreme
diversity of humans gathered under each of these generalized categories. It is "the attribution of
foreignness" which erects a figurative border and accompanies them across American context far
away from any literal or geographic borders. It is a “negative identity” which situates Asian
Americans and Latinas/os nowhere; the resulting loss of identification with either "here" or
"there" is potentially harmful because it causes Asian Americans and Latinas/os to internalize
fractured and conflicted identity relations that perpetuate disempowerment. The "dream of
return" ultimately-and ironically-may further paralyze the development of a full commitment to
resistance against racist nativism in the here and now.

At this juncture, it appears that this loss in the critique can be dealt with in one or both of
two basic ways: an inward turn, focused on initiating LatCrit theory by focusing on its specific
characteristics (or may also be on elevating ethnicity within Critical Race theorizing and gatherings
(and to rejecting the whiteness of Feminist legal theory), or an outward emphasis, renewing its
commitment to existing discourses. But Latinas/os can pursue a two-track approach, which
combines at once both inward and outward directions.
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1. The keeping of boundaries between public and private spheres:
rights that protect spheres of privacy, liberty, or autonomy against state
intervention also, and by virtue of that separation, facilitate the subordination of
the weak by the strong, within whatever spheres of insularity, entitlement, and
nonintervention from the government the particular right in question creates.

2. The danger that, in particular situations, the use of rights may
legitimize or reinforce the structures to which they are opposed and become
complicit in the expansion of (disciplinary) power: either because you have to
translate the rights of the "minority" group into the model of the rights of the
dominant group and thus to shape the right, which is to be claimed, in the same
ways as the claim of the dominant group. Accommodation, for its part, requires
deciding what “differences” deserved that treatment, what is the cost to the rights
of the accommodated, what exclusions may cause the inclusion.

3. The legal change may produce unintended or undesired
consequences which weaken the intervention or may even generate further
phenomena of subordination and exclusion. By protecting against particularized
but well-defined sorts of unfair relations in the private realm (such as limits on
our liberty to intentionally discriminate), even those rights that do operate to
specify limits on a generalized liberty in the interest of equality, may also run the
risk of legitimizing the larger unjust social world within which those
particularized moments of injustice are framed (it legitimates not only structural
or unintentional racism but also an unjust classism). Or, as we will see, in certain
circumstances, the intervention will endanger just those people we wanted to help
turning precisely against them. The critique is a complaint of the self-defeating
nature of certain legal interventions and reforms.

13. Beyond Law? Legal Pluralism and Informal Alternatives
Concerns about the law's ability to support a process of transformation

because of its irredeemable implication with the bourgeois order have remained
very much alive however and tend to resurface today™.

%8 It is a denunciation of the dispositifs that, while safeguarding fundamental rights and
interests worthy of protection, especially with regard to vulnerable individuals, maintain a social
order that finds a strong anchor in the traditional values, i.e. this the case of the reforms which
include different subjectivities within the framework of the nuclear, procreative, and bi-parental,
family.

> In the debate, as is well known, some lawyers- even within the marxist tradition- had
already opposed the identification of law tout court with "bourgeois" law. They emphasized the
relative autonomy of the law and the contradictions inherent in social reality to support a program
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The critique has thus taken different directions, some of them are motivated
by a desire to get out of a colonizing legalistic vision of the world and its forms of
alienation, dispossession and domination imported from Western legal thought.
Some of them can be gathered together by the catchwords of informal justice and
legal pluralism and located beyond the structure of the system.

They all share the idea of transferring governance projects within the
community. Real alternatives are to be found “beyond the legal context”, in the
sphere of “real practices”®.

These normative criticisms can be deemed to rely on ideals derived from
outside the law such as different versions of the community ideal.

This seems to be the path variously followed today in Latin America by
experiences such as the derecho critico in Mexico, the derecho insurgente, the
critical theory of law in Argentina, the new lawin Colombia and Ecuador. By using
legal pluralism, they all questioned the statualist monism and propose
participatory and community patterns with alternative forms of producing legality
in an emancipatory key.

These forms of “beyond law” are localized in communities, in the dialectical
movement of reality, carried out by peasants, indigenous people and social
movements with the aim of producing a transformation that is not only of legal,
but also of ethical and political kind.

The alternative is a normative pluralism in which law progressively dies out
and government processes became socialized and democratized through the
emergence of alternative resolution.

The same tendencies are clearly behind some of the critique of the
translation of conflicts and disputes between 'laymen' into legal debates between
legal professionals and blend with the argument of inadequacy of legal formalism
and practice to deal with those issues.

The same path seems today to have been followed by certain iconoclastic
tendencies which, by denouncing the colonial or legal character of (private) law,
have set out to free (to decolonize) current law from ongoing colonial biases®'.

of transformation through a creation of social counter-powers, with immediate redistributive
results, even if local. See, e.g., N. Poulantzas, The Problem of the Capitalist State, in New Left
Rev., 1969, p. 67 f.; 1d., Political Power and Social Classes, transl. T. O’Hagan, London, 1968, in
connection with Althusser’s theory of ideological state apparatuses (L. Althusser, Ideology and
ideological state apparatuses (Notes towards an investigation), in Lenin and Philosophy and Other
Essays, transl. Brewster, New York-London, 1971.

¢ In different and more sophisticated approaches law always “is the language of potestas
(power as domination) but not the language of potential (power as empowerment)” (cfr. M.
Hardt-A. Negri, Commonwealth, Cambridge, 2009).

IR, Michaels, Decolonial Comparative Law: FAQ, in J. Husa (ed.), A Research Agenda for
Comparative Law, Cheltenham, 2024, p. 61-87 R. Michaels, L. Salaymeh, Decolonial Comparative
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Remarkably, not far from this setting is also the position of those theorists
who consider the possibility of using the law to make a significant redistribution
within the current society, but tends to place it entirely beyond the reach of the
civil code, for its irredeemable structural abstraction. A task to be entrusted to an
“unequal law”, a special statutory and welfare legislation®.

If we certainly need alternatives to the current system for adjudicating
conflicts concerning the distribution of resources and the fulfilment of the needs
of the living world, it is not certain that the practices we could find — outside the
actual private law system — may, for that reason alone, turn out to be better.

After all, there have always been areas where private law was resisted or just
not enforced or defied by “informal” counter norms enforced by non-state actors.
Whether they succeeded in reaching better results or not depended on many
different factors.

The ability of parties to appeal from one normative order to another did not
always ensure in itself better outcomes. It all depends on the way in which
different background rules, coming from legal and non legal orders, fit together
and distribute power between individuals and groups.

In any case, all of the above does not dispense with the need of a
distributional analysis of the type supported by the internal critique. For this
reason, it is always important to trace historically and model analytically how this
contingent and incoherent ensemble of (legal or non-legal) rules is shaped and
operated in actual situations to distribute power and resourses among individuals
and groups.

14. Legal Critique and the Challenge of Postmodernism

It is interesting then to analyze the way in which these forms of critique
reacted to the impact of postmodern thinking.

It is very difficult to define postmodernism but certainly it affected many
diverse forms of knowledge.

Postmodernism has in fact spread to various fields of knowledge: it begins
with architecture, where it focuses on style, then moves on to literature, where it
operates on literary artifacts and philosophy by attacking the rationality of

Law: A Conceptual Beginning, in Max Planck Institute for Comparative and International Private
Law Research Paper Series 22/1, 2022; M. Hesselink, EU Private Injustices, in Yearbook of
European Law, 2022, p. 1.

©This is the path already identified by Wiaecker in continental law: see F. Wieacker, A
History of Private Law in Europe with Particular Reference to Germany, Oxford, 1995.
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categories, and in history in which it emphasizes the presence of various
conflicting narratives, none of which can boast a better position.

Everywhere the criticism of language, representations, identity, and origin
deployed by the postmodern turn has served to fight an earlier version of the
modern, whose characteristics vary, according to the different forms of
knowledge analysed.

They all can be gathered together as a challenge to the artificiality of social
categories to be clear up through divergent techniques in history with the method
of genealogy, in literature with deconstruction, and in anthropology, with the
methodology imported by new ethnography®.

The postmodern has taken different paths and affected many different
methodological approaches, extolling anywhere the contingency of meaning and
the role of tropes and images to resist uniformity and organic completeness.
Today it is easy to find reference to a postmodern turn in law even if some thinkers
doubt that the modern had ever taken root.

In any case in law, the referral to postmodernism emphasizes mainly
disorder as it occurs variously in the sources of law, in their hierchycal
organization and then in the ensuing conceptual orders.

At the beginning the postmodern was used in United States by some critical
jurists to support the (internal) critique against the idea of legal necessity and the
mainstream techniques with which judicial decisions justify their results.

© A very short picture of the different developments that postmodern critique unfolds in
different fields is in C. Butler, Postmodernism, Oxford 2003, with special reference to law and
legal thought see C. Douzinas-A. Geary, Critical Jurisprudence: The Political Philosophy of Justice,
Oxford, 2005, C. Douzinas, Postmodern Jurisprudence, in P. Cane-]. Conaghan (eds.), The New
Oxford Companion to Law, 2009, https://www-oxfordreferencecom. proxyiub. uits.i
u.edu/view/10.1093/acref/9780199290543.001.0001/acref-9780199290543 -e-
1696?rskey=0d4d0e&result=I.
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Tools such as deconstruction®, semiotics analysis®® came to refresh and
integrate the realist critique.

Later, the postmodern became a theoretical argument thrown in another
typical debate within the critique. The instability of representations was played
against all those who believed that the law could consist in something so

¢ Deconstruction works to bring to light precisely those aspects that the reconstructions
of the mainstreamers have obscured, to highlight a dangerous supplement that destabilizes legal
reasoning. The critique denounces an aporia, in short, it emphasizes that a particular construction
does not keep faith with its assumptions, relies on a word, a category, a distinction that does not
work. The aporia is that in each of the parts that give rise to the distinction re-emerge as
subordinate or undervalued elements, the traits or characteristics which have been excluded and
are part of the other part of the distinction as characterising elements not to build an alternative
system ( for this trend see J. Balkin, Deconstructive Practice and Legal Theory, in Yale L.J., 1987,
p. 743, in which postmodern legal thinking performs a reversal, scrutinizing the hegemonic
principle and highlighting the value of the marginalised counterprinciple, with the aim of
changing legal doctrine and practice), but to develop new interpretative openings for a radical
project (see J. Balkin, Deconstruction's Legal Career, in Cardozo L. Rev., 2005, p. 719).

® Borrowing from Saussure’ binary structure the idea that the scope of reference of a sign
depends on the scope of reference of other signs in the same field, the second step is to reveal the
way in which legal binaries repeat the binary pair inside it (i.e. fault turned out to have elements
of strict liability (the objective standard) and strict liability has a fault based boundary (the
requirement of an act) . This internal structure does not allow the jurist to answer the question
because choosing a norm to apply will involve a second choice between the dominant and the
shadow element within that side (i.e. contract as a field of free individual choice is loaded with
doctrines that are linked to the idea of involuntary duties to others: duress, fraud and undue
influence and reliance that enshrines tort and unjust enrichment idea).
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determined as to necessarily produce certain specific results as economic
exploitation®, patriarchy®or racial discrimination®,

The critique then blended with other forms of critiques: with radical
feminism, critical race theory, queer studies and finally with postcolonial critique.

The postmodern critiques share more than a negative reaction to all forms
of legal claims to authority. There is also a positive side, an engagement to deploy
all the available disciplinary and intellectual tools to establish a presence for the
excluded by undermining all the mechanism of their exclusion and use all the
available (legal and cultural) tools which allow them to partecipate in the public
sphere and restore the wholeness of their existence.

In law, it is interesting to follow two different but highly influential
developments: first, the poststructuralist critiques of modern Western
philosophy, history, and language, and second, the critiques of white feminists’
use of women and gender as unitary and homogeneous categories, reflecting the
common essence of all women.

The critique of gender identity had its origin in the emergence of a
passionate feminist debate, beginning with the analysis of the category “woman”
and an intense critique of the falseness of the category of universal “man”.

Its goal was to show the way in which all the real characteristics of a human
being were deleted in favor of the abstract man with no history and contex and in
which the abstract man stands in for the white, heterosexual, male bourgeois.

Law’s objectivity, its norms and categories, were shown to be male
standards which effectively enshrine female oppression and render it invisible,
because it does not confront with the male construction of social reality.

 According to Horwitz’s narrative, “economic interests” dictated a conscious and self-
aware use by jurists of legal-rule change to promote economic development (cfr. M. Horwitz, The
Transtormation of American Law 1780-1860, Cambridge Mass., 1977).

¢ The very binary of women and men was artificially constructed for the sake of
domination, much like classes under capitalism were (C. MacKinnon, Feminism, Marxism,
Method, and the State: An Agenda for Theory, in Signs, 1982, p. 515 ff; 1d., Toward a Feminist
Theory of the State, Cambridge Mass., 1989, p. 200). In her writings MacKinnon developed an
account of sexuality as power through analogy to Marxist class-based analysis in which marxist’s
account of class domination is replaced by a theory of sexual domination, with the mode of
production replaced by sexuality as the driving force. The sexual exploitation of women by men
replaced the economic exploitation of men by men. Her goal was not to develop a Marxist or
socialist feminism centered on social reproduction through the gendering of labor, but rather to
forge an account of patriarchy. MacKinnon blamed Marxism for downplaying or overlooking the
original rationale for gendering and in turn, gender reductionism was predicated on sex
reductionism

% According to Bell, law operates to perpetuate and reinvent oppression and hierarchy over
and over again (D. Bell, Racial Realism, in Conn. L. Rev., 1992, p. 363 ff., 369; Id., Faces at the
Bottom of the Well: The Permanence of Racism, New York, 1992.
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All the categories that associated with the male side of the modern
male/female binary opposition became suspect for symbolizing and enacting the
exclusion of women and femininity®

Later, the feminist subject, brought to the forefront by the (first and second
waves) types of feminist critiques claimed universality, but her model again was
nothing other than a white woman (attacking a white gender order). Black
feminists in turn attacked her in the name of black women’s distinctive cultural
identity. These quarrels were added up by postmodern feminists under the
banner of anti-essentialism and given further bite when gay men began to
challenge the monolithic cultural feminist construction of male identity and other
feminists blamed the exclusion of different identity movements. The next step
was the identity critique when LGBTQ+ activists attacked the exclusions that had
been built into the claimed distinctive traits of white and black men and women.

Once the male reference standard is forsaken, women's differences appear
as inequalities determined by a different distribution of power.

The main consequence has been to make the use of categories suspect
because they have no basis in reality: it is the language that creates the reality of
categories, rather than the other way around. The methodological consequence
has been to make both the categorization process and any research based on such
categorization suspect, because it leads to demarcation and demarcation to
exclusion and exclusion to inequality.

Thus, legal feminists and many other scholars will continue to search for the
many forms of exclusion by state-based law: legal regulations seem to be unable
to take into account the endless plurality of social life but they are very well aware
that this state of affairs cannot be changed by promoting new forms of subjectivity
within law, because the unlimitable nature of social identities secures that any new
category will itself be exclusive and therefore inadequate.

It is necessary to take some distance from the kind of postmodern analyses
that try to overcome the pursuit of explanation (about the operation of the law in
action), stressing instead only contingency and complexity. An important step of
the critique would be to define how law is constitutive of

% Many feminists have challenged this dualistic structure in many ways, particularly by
understanding subjectivity as necessarily embodied and promoting non-dualistic accounts of
existence that question the distinctions of subject—object, nature—culture (M. Davis, Law
Unlimited, London, 2017). Moreover, it has been underlined the ways in which bodies are
regulated and written on by the law (cfr. M.J. Frug, A Postmodern Feminist Legal Manifesto (An
Unfinished Draft), in Harv. L. Rev., 1992, p. 1045) for the way in which different sets of legal
rules and the meaning of the female body are inter-twined as they set about permitting and
mandating the terrorization, maternalization and sexualization of the female body).
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categories and structures that mediate and facilitate exploitation, without at
the same time reifying it.

15. Poststructuralism, Interpretation, and Legal Consciousness

The association of the critique with poststructuralism problematizes the
position of the interpreter and criticizes the idea that the interpreter is “out
there”, somehow out of his own constructions’.

Whereas postmodernism emphasized mainly the relativity and therefore the
openness of intellectual structures to which the interpreters usually resort, the
poststructural approach instead highlights the limits of what can be said in any
given context.

These limits take the form of a deep grammar that governs and determines,
sometimes — cryptotypically — in a way that is not always visible and aware to the
speaker, what is possible to say’".

Criticism reminds us instead that the law inside it is highly structured and
that is why it can be considered constitutive. Therefore, the play can be
considered free but only within a structure.

As such it seems much better suited to explaining and criticizing the
functioning of the law.

The critique calls attention on the /egal consciousness and the belief systems
on which depends the results that can be achieved by interpreters in any single
sistem’?.

" Any description of the representative structure within which meaning is generated is
simply a representation of the structure according to the language of the interpreter. The
description therefore has meaning only in terms of another structure. Law is not a natural language
as for Saussure, it rather looks like a “technical language” or a “secondary language” (as poetry
according to Jakobson, or fashion as a semiotic system according to Barthes). It is a “code within
a code” the structure is much less static langue and rigid than the structure of natural languages.

Following this line, one can say that, like in every language, the two basic laws for the
production of legal discourses are: everything can be said in the langue, nothing can be said out
of it. Contrary to what many legal theorists think, law is not at all like chess, because unlike chess,
the players are able, under certain circumstances, to change the rules while playing. Law is more
a play, than a game Du. Kennedy, A Semiotics of Critique, in Cardozo L. Rev., 2001, p. 1147 ff.;
M. Xifaras, The Role of the Law in Critical Theory: An Engagement, cit.

"t This in a few words encapsulates and explains the meaning, often misunderstood, of
«author's death» and other Foucaultian expressions as «it is not we who speak a language, but it
is the language that speaks to us» which often recur.

2 The langue of the law is conditioning how to say things, not what is said. That is why, in
a given situation, the legal system, understood as the repertoire of actually available arguments
does often not determinate the solution of the case, but is only conditioning the possible
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The reference to “historical forms of consciousness or subjectivity”
emphasizes that subjects can only operate within a specific cultural context, which
provides the language they can use, when dealing with a particular legal issue.
Legal consciousness is historically situated and marks the boundaries within
which struggles can take place through law for hegemony and counter-hegemony.
In this sense, the most relevant question for law concerns the understanding of
the ways in which legal consciousness is shaped, who participates in this process
and what are the objectives carried out through this intellectual project.
Particularly important, for some thinker, it is to understand the way in which this
legal consciousness contributes to the creation of power asymmetries on which
the ability of individuals and groups to carry out their projects depends.

16. Postcolonial Critique and the Global Circulation of Legal Forms

The very dimensions of contingency, ambivalence and strategy that are part
of the discussion on critiques are all characteristic of, and have clear resonance
with, postcolonial understandings and deployment of rights and Law. In these
accounts, the critiques of human rights have partly been directed at
deconstructing the ways in which the “Empire” has operated and continues to
operate in and through international human rights law, linked particularly to the
idea of civilisational maturity and cultural difference.

Such interventions not only forcibly marginalized other legal traditions,
codifying and entrenching a specific understanding of the world, but also tied the
colonised subject to a specific understanding of the human as well as of the
sovereign power.

Here the past in the postcolonial highlights not only a “beyond” but gets
also a special meaning: the past not only precedes the present, but constitutes it
by making the contemporary social and legal order just its variation.

Themes that all fit into the poststructuralist vision and into the Foucaultian
vision, according to which it is discourse that controls the subject, structuring the
social system of significations in which the subject participates and thus
determining the process of subjectivation.

Second, and relatedly, an important feature of the critique is the question
of the relationships with knowledge paradigms and epistemes outside of the
liberal box and Western civilisation.

contradictory ways of reasoning and arguing in order to reach a decision, Du. Kennedy, A
Semiotics of Legal Arguments, in Syracuse L. Rev., 1991, p. 75; M. Xifaras, The Role of Law , cit.
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Postcolonialism has in fact focused on how it is possible “to speak to the
subaltern”. While on the one hand it is important to decentralize the intellectual
sovereignty of the West, on the other hand, however, freeing oneself from the
patterns imposed by the colonizer has become almost impossible — “theoretical
purity” or ’“authenticity” do not seem at all recoverable after the colonial
encounter — or even counterproductive — because it condemns isolation. From
this perspective, criticism must once again become strategic, placing itself in an
"in between", where it can look at the connections between center and periphery
differently to grasp the unsuspected links or in a more ambitious way, making
theories born in the West travel against the very hegemony of the West.

Hybridization in the transnational flow of theories and theorists is never
one-way, but it is a multidirectional phenomenon. Between "center" and
"periphery” it is thus established a complex dynamic, which the idea of “travelling
theory” and “two-way traffic” expressed by postcolonial thought can catch very
well in its essence”.

For importers replacing old rules with new ones may be an important
strategy. They are not only a merely "*ideological manifesto, but are able to
determine also who gets to shape both form and substance of local legal discourse.

Indeed, the current geo-politics of law make it difficult to globalize local
positions (i.e. political positions expressed in the form of relatively low-ranking
national laws and legal doctrines) and it makes them harder to defend, even
nationally, in the face of competing and conflicting hegemonic legal notions (this
is the case of alternative conceptions of property, the social function doctrine,
legal doctrines on states of exception, corporatist labor rights, expanded social
and economic rights, and others).”

7 This wording means much better the process with which western theories and authors
are re-worked, transformed, recycled and cannibalized in the periphery. See E. Said, Travelling
Theories Reconsidered, Cambridge Mass., 2000.

" Their purpose is to bring matter and facts more strongly into the theoretical arena. One
type of intervention is to underline the way in which emphasis on discourse, and on the
constructedness of reality, has distorted theory so that it is under-attentive to the physical and
factual dimensions of our existence see G. Marini, The Politics of Space, the Space of Politics in
Comparative Law., in Int ] Semiot Law, 2025, p. 2137-2153 https://doi.org/10.1007/s11196-025-
10276-x.

” A critical approach to comparative law and writing about foreign legal systems in general
addressed the reproduction of hierarchy among national legal systems and legal tradition. An
investigation on legal tradition may better be understood as a self-reflection and critical
interrogation of the various and conflicting political projects underlying comparative law. To
reconstruct a national or regional identity is to redistribute wealth and power See Du. Kennedy,
The Globalization of Law;, cit.; Du. Kennedy, The Methods and the Politics of Comparative Law,
in P. Legrand-R. Munday (eds.), Comparative Legal Studies: Traditions and Transitions,
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In any case, again, the choice of a rule will produce losers and winners. Some
will face steep costs of transition; others will enjoy first-movers advantages and
will export both their own categories of legal discourse and their own set of
justificatory principles.

17. Beyond Essentialism: Identity, Difference, and Critical Legal
Scholarship

These studies avoid the fully deconstructive rejection of all categorization,
yet they remain deeply skeptical of the homogenizing generalizations that go with
the territory of classification and categorization. The point is not to deny the
importance— both material and discursive—of categories but to focus on the
process by which they are produced, experienced, reproduced, and resisted in
everyday life.

The critique turned the tensions that arise from the interplay of modernism
and postmodernism in critical legal scholarship into an opportunity to advance
critical legal theory. The tension does not entail only incoherence but provides a
glimpse into a critical legal discourse to advance the anti-subordination project’.

They showed how it is possible in fact to continue to pursue the modernist
goals of equality and dignity and take advantages of the instability of such ideals
and related constructs (such as race, sex, ethnicity or sexuality) as recognized in
the postmodern setting’’.

In particular, the critical legal scholarship of race (and gender or sexual
orientation) recently has interrogated and debunked various essentialisms and
power hierarchies based on race, color, ethnicity, sex, gender, sexual orientation
and other constructs.This discourse has given rise to "outsider jurisprudence"’®

Cambridge; 2003, p. 345-434; P.G. Monateri, Advanced Introduction to Comparative Legal
Methods, Cheltenham, 2021; G. Marini, The Politics of Space, the Space of Politics, cit.

6 P. Goodrich, Reading Law, Oxford, 1987; P. Fitzpatrick, The Mythology of Modern
Law, London, 1991; C. Douzinas-R. Warrington, Postmodern Jurisprudence, London, 1991. The
critique has benefited greatly from, and built substantively upon, the pioneering work of critical
feminist legal theories and critical queer approaches that fundamentally challenged the
jurisprudential architecture for traditional institutions like the family (assumed to be heterosexual
and patriarchal), the putatively objective and universal perspective of law, and its “rational” actors
(assumed to be white and cis-male).

T cfr. A. Harris, Race and Essentialism in Feminist Legal Theory, in Stan. L. Rev., 1990, p.
581.

8 Mari J. Matsuda, Looking to the Bottom: Critical Legal. Studies and Reparations, in
Harv. CR.-CL. L. Rev., 1987, p. 323; R. Delgado, The Inward Turn in Outsider Jurisprudence, in
Wm. & Mary L. Rev., 1993, p. 741 https://scholarship.law.wm.edu/wmlr/vol34/iss3/6.
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and "perspective scholarship,"” which have helped to constitute and establish

innovative fields and kinds of legal theorizing: Feminist Legal Theory, Critical
Race Theory, Critical Race Feminism, and Queer Legal Theory®.

The simultaneous pursuit of sophistication and embrace of disenchantment
generates progressive and transformative theorizing able to alleviate myriad forms
of human suffering and to advance an alliance against the. different levels of
discrimination that interlock in various ways to secure the devaluation of non-
male, non-white, non-heterosexual individual and groups. This requires
recognizing the existence of diverse marginalities, which are sometimes the center
of the struggle and should take a leading role, while at the same time recognizing
that, depending on the circumstances, an outsider group might find itself “at the
bottom” of the well while the other does not.

Moreover, it is an attempt to open post-postmodern coalitions.

Ultimately, it recognizes that commonality is not grounded in some innate
or essential universality, but that it is produced by a socially constructed
experience which in turn however produces very material consequences: the
infliction of suffering and the attendant struggles against even more suffering.

 M.A. Fineman, Feminist Legal Theory, in Journal of Gender, Social Policy and the Law,
2005, p. 13.

8 The term queer has to be used as suggesting the disturbance rather than settling of
notions of foundational identity (M. Davis, Taking the Inside Out: Sex and Gender in the Legal
Subjectin N. Naffine and J.O. Owens (eds.), Sexing the Subject of Law, London, 1997). Queer
legal theory can help to bridge both the reality and the perception of sameness and difference
among and between various sexual minorities (and women). Queer legal critiques therefore
discuss and expose the role of race, ethnicity, and class in the (mis)fortunes visited by the law on
Queer (and other) lives. Queer legal theory helps to situate "positionality" and "relationality"
within legal culture, discourse, doctrine, and scholarship in more pronounced and explicit ways.
Queer legal theory stems from a reaction against the way feminists of various kinds (liberal,
cultural, and radical) imagined the type of subject on the basis of which they claimed rights of all
kinds, particularly because the critique of binarism was not also followed by a critique of identity.
Initially, in fact, these categories of subjects were considered “essential”, biologically or
environmentally determined and totally independent of any possibility of choosing. Foucault and
others contend that identities are social constructions, so that even what people consider their
definitive sexual identity can be considered a form of “discipline” to the extent that it does not
recognize the sense of conflict and contradiction that many people feel towards their position
towards sex. In this sense, queer theory authorizes rebellion against the disciplinary regime of
gender when it induces one to conform to a specific recognized (sexual) identity. Thus, queer legal
theory promotes expansive critical insights about the possibility to (re)generate the hetero-
patriarchal structures and systems that keep all sexual minorities (and all women) down.
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Conceptual devices and analytical tools, like “multiplicity”®, “multi-

dimensionality"®, and “intersectionality” permit critical legal scholars to speak
from cognizable subject positions without imprisoning ourselves within any given
position.

Obviously, this is a very typical product of United States and particularly of
a single generation of jurists, someone said that they were “raised reading Marx,
while watching Star Trek on television”. Joking aside they can certainly provide
everywhere useful guidelines for a crtical theory.

18. Intersectionality as a Critique of Legal Categories and Distributive
Analysis.

A clear example is the critique brought about by intersectionality.

Kim Crenshaw was its founding mother and as a jurist she started its work
from legal cases, in particular she was attacking antidiscrimination law for its
failures®. The remedies that work for black men and white women often just leave
black women out.

Intersectionality is not about recognition, is not a reaction against cultural
devaluation of identity, but mainly about redistribution.

It was misappropriated as an argument that black women are denied their
rights and social recognition in general because they have a different stigmatized
identity. But intersectionality comes from (leftist) critical theory, oriented to
conflict and distribution, rather than from identity politics oriented to
recognition.

Intersectionality was initially a critical analysis of the situation of black
women, not understood as bearers of an essential or even a socially constructed
identity, but as people who are differently treated by law on the basis of the
combination of skin-color and sex: they are treated in a different way because they
are denied remedies for race and gender discrimination.

81 For further emphasis on “simultaneity” E.K. Yamamoto, Inferracial Justice: Conflict &
Reconciliation in Post-civil Rights America, New York, 1999 and “bi-directionality” D.W.
Carbado, Afterword: Critical What What?, in Connecticut Law Review (2011), p. 1593.

82 Cfr. A. Mutua, The Rise, Develoment and Future Directions of Critical Race Theory and
Related Scholarship, in Denver Univ. L. Rev., 2006-07, p. 329.

8 K. Crenshaw, Demarginalizing the Intersection of Race and Sex: A Black Feminist
Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, in U, Chi, Legal
F, 1989, p. 139; Id. “Mapping the Margins: Intersectionality, Identity Politics, and Violence against
Women of Color.”, in Stanford Law Review, 1991, p. 1241-99.
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They are made invisible within the legal regimes that respond to different
kinds of discriminatory or oppressive treatment. Invisibility here meant legal
invisibility.

Black women were marginalized not as a result of stereotypes about what
they were like, but by the way power is discursively organized and deployed by
law.

Crenshaw’s essays clearly set out the way in which law can produce complex
inter and intra-race and gender and class redistributive outcomes.

The intersectional perspective is a harsh criticism moved against the use of
general categories in law, because it assumes as a reference point uniforming
identities.

Rights that supposedly flow from a particular group identity may be
oppression for subgroups that have a crosscutting allegiance.

Intersectionality avoids either the full rejection of categorization
(antidentitarian) or their use to revaluate them (multiculturalism) but it remains
very skeptical of the homogenizing generalization that go with the territory of
classification and categorization. The alternative perspective seeks to complicate
them and leads "beyond identity" towards the cross-sectional analysis by
focussing on the process by which they are produced, experienced, reproduced
and resisted in everyday life.

It shows how the categorical approach implies always winners and losers.

The intersectional perspective is certanly a great achievement for legal
analysis, but requires the lawyer to disaggregate within the group or category and
to consider the consequences that rules may have for each of the components of
these sub-groups or sub-categories, and find adequate remedies to counteract
negative impacts of the legal intervention.

The complex operation requires the lawyer to know how to disaggregate
within the group or category and to considered separately the consequences that
rules may have for each of the components of these sub-groups or sub-categories.

Intersectionality confirms a bitter truth, often underestimated or hidden,
namely the further phenomena of exclusion and subordination that the
application of rules, even when they seem emancipatory, may involve.
Therefore, again, it is not a judgment against the law, but a warning of its effects,
of its blind spots and dark sides.

19. Social Reproduction and the Hidden Distributional Effects of Law

An interesting example of this kind of analysis is social reproduction which
shows the many ways in which critique can be used.
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The analysis deals with the question whether women should perform such
caregiving labour for others and if so, under what circumstances and whether it
can legitimately be called work.

Globalization has been putting a squeeze on care, making the picture even
more complicated, because of the emergence of a global “care chain” created by
the emergence of a market in social care®.

First, the critique demonstrated the central role of the law in producing and
entrenching the invisibility of women’s reproductive labour.

Beginning with the premise that law plays a major/key role to reproduce a
patriarchical template for un-paid care and to co-operate to the appropriation of
women’s labour, particularly through the dichotomy market/family and
productive/reproductive work, the critique then shows how the exceptional
status of the family as a legal category (in a dichotomic association with market
law) performs concrete distributional move®.

If we can certainly blame the law for the lack of recognition of women
reproductive labour, it is more important to understand its distributional
consequences and predictable effects (and possibly figuring out also those not
easily predictable ones) and try to find adequate remedies. The various legal
interventions affect intersectionally different categories of women (and men).

The feminist critique made clear the contingency of legal categories in the
regulation of social reproduction. At the same time, it is also clear that shifting
legal categories is not enough.

Thus, it is important to highlight the significance of background legal rules
and the way in which they influence the bargaining power of a social actor in any
given situation “without rehearsing irrational fears of the market” and
“overstating causal arguments as to the role of capital or abstract concepts such
as exploitation, coercion, and subordination”®.

It is likely that increasing employer’s child support for employees does in
fact prejudice the interests of working women who do not have children and/or

8 Here, there are several discursive similarities between sex work, bar dancing and
commercial surrogacy. Thus, feminist objections to surrogacy on the grounds of objectification,
exploitation, subordination, the domino effects of unrestricted commodification and the social
and cultural hierarchies that it entrenches and its bolstering of heteronormativity and the
patriarchal family form all seem familiar (P. Kotiswaran, 7he Laws of Social Reproduction: A
Lesson in Appropriation, in Northern Ireland Legal Quarterly, 2013, p. 317.

8 1. Halley-K. Rittich, Critical Directions in Comparative Family Law: Genealogies and
Contemporary Studies of Family Law Exceptionalism-Introduction to the Special Issue on
Comparative Family Law, in Am._J. Comp. Law, 2010, have argued against the exceptionalist legal
treatment of the family through family law on different grounds and layers.

8 E, Shamir, Between Home and Work: Assessing the Distributive Effects of Employment
Law in Markets of Care, in Berkeley Journal of Employment & Labor Law, 2009, p. 404.
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indeed ultimately promotes the interests of married working men, who have stay-
at-home wives to perform reproductive labour for the family.

Similarly, the ability of a worker to take unpaid leave to care for oneself, a
child or a particular vulnerable family member might turn out to be used only by
working women because of the gender wage gap or only by middleclass workers
who can afford it.

Any attempt to redraw the ‘reproduction boundary” and the rule changes
in any given sector of reproductive labour invariably have repercussions for
women in related sectors and between North and South, West and rest”.

20. Toward a Coordinated Critical Practice of Law

All in all, it seems not necessary to relinquish external critique in favor of
an internal critique. It is necessary instead to coordinate the divergent but
powerful insights of the various forms of critique for the development of a better
critical knowledge of the law, made by the encounters, articulations, and
juxtapositions of their respective divergent tendencies.

The question still at stake is how to pursue a strategic approach and
separating what some of us needs think about law in general and what we have to
do at any given moment.

P.s. It is necessary to better speak the language of law. All the more so since
the vision of law, in which law is like politics, is the one usually reproduced when
law is taken outside its disciplinary borders and addressed in interdisciplinary
discussions. While this can certainly be justified because politics has always
accompanied and determined law, as demonstrated by the discussion on
democracy, the separation of powers, human rights, the confusion between the
two methods is however ruinous and certainly not to be encouraged. In this way,
observers can easily lose sight of many of the fundamental dynamics of its
functioning, the differences between the different ways of thinking about it and
putting it into action. Of course, issues such as democracy, separation of powers,
human rights always remain important, but if we want the law to matter and make
a difference, these features must be combined with an understanding of its real
mechanisms of operation. Law is certainly politics, but with other means.

8 Cfr. P. Kotiswaran, Wives and Whores: Prospects for a Feminist Theory of Redistribution
in C. Stychin-V. Munro (eds.), Sexuality and the Law: Feminist Engagements, New York, 2007,
p. 283-302.
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Abstract: The essay examines the main forms of critique directed at law and
rights in contemporary legal thought. It distinguishes between external critiques,
which challenge law from ideological or socio-economic perspectives, and
internal critiques, which analyse the functioning of legal concepts, institutions and
argumentative practices their technicalities. Drawing on legal realism, Critical
Legal Studies and more recent approaches such as feminist theory and
intersectionality, the paper highlights how law (through its technicalities)
contributes to shaping the distribution of power and resources within society. The
Author argues that critique should not abandon the language of law, but rather
use it strategically to reveal the limits of rights and to open possibilities for legal
and social transformation.
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