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1. The functionalist paradigm in EU migration law 
 
This essay explores the connection between fundamental rights and the 

principle of equality, focusing primarily on the European framework of migration 
law. This includes both EU law and the legislation of its Member States, alongside 
their complex and often contradictory history of balancing migration control, 
fundamental rights, and international protection. 

Many scholars have highlighted the significant tension inherent in EU 
migration law, where the need for protection frequently clashes with state control. 
Daniel Thym, in particular, has underscored this dynamic, noting its deep 
historical roots: «[s]ubtle forms of indirect tensions have defined [the] European 
commitment to human rights and refugee law from the beginning, as a form of 
“organised hypocrisy»1. 

                                                           
 This contribution is included in the proceedings of the X Diritti Comparati conference 

on “Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza 
University of Rome, on 6-7 February 2025. It was produced as part of the project “Framing 
National Human Rights Institutions: European and Comparative Interplays (FRAME)” – CUP 
J53D23005290001 – Code 2022BXT5HR funded by the European Union. 

1 D. Thym, European Migration Law Between “Rescuing” and “Taming” the Nation State: 
A History of Half-hearted Commitment to Human Rights and Refugee Protection, in European 
Papers, Vol. 8, 3/2023, p. 1673. According to Thym, the inconsistency between protection and 
state control is deeply embedded in EU migration law, because «Western States sign up to liberal 
values with much fanfare, while circumventing them in practice» (ibidem). 

See also J. De Coninck, The EU’s Human Rights Responsibility Gap: Deconstructing 
Human Rights Impunity of International Organisations, London, 2024, p. 23 ff., underlying the 
normative incongruence of EU Integrated Border Management, due to its practical repercussions 
on human rights and the accountability mechanisms within the European Union. 
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Furthermore, it is important to bear in mind that the European Union’s 
New Pact on Migration and Asylum, implemented through the adoption of 
several regulations as well as a new directive, purportedly seeks to strike a balance 
between migration management and the protection of human rights. However, 
the resulting compromise appears to be both precarious and fragile2. 

The ambivalent nature of such a compromise is, to some degree, rooted in 
the dual façade of “fair treatment” and “efficient management” inherent in EU 
law3, as well as in the prioritisation of the EU's policy objectives at the expense of 
migrants' rights4. The migration management system is deemed fair, efficient, and 
functional primarily when it aligns with the EU’s goals concerning economic 
interests and internal security. 

Regarding the analysis of the relationship between equality, rights, and 
migration, it also goes without saying that inequalities are not limited to those 
between citizens and non-citizens but also exist among migrants themselves. It 
could thus be argued that «preferences and exclusions in immigration and 
citizenship laws are rarely found to be discriminatory in law» and, in this sense, 
«there seems to be an irreconcilable opposition between immigration law and 
equality law»5. 

Moreover, the current European debate on the fundamental rights and 
equality of migrants is undoubtedly influenced by various theories developed by 
scholars in the field. These social frameworks aim to analyse and interpret the 
underlying causes and dynamics of international migration, as well as how legal 
systems respond to and address these phenomena. 

 

                                                           
2 S. Peers, The New EU Asylum Laws: Taking Rights Half-Seriously, in Yearbook of 

European Law, Vol. 43, 2024, p. 1. 
The New Pact’s fragile compromise is evident in its strengthened cooperation with third 

countries, achieved through the introduction of new legal instruments yet lacking a significant: 
see P. García Andrade, EU Cooperation with Third Countries within the New Pact on Migration 
and Asylum: New Instruments for a “Change of Paradigm”?, in D. Thym and Odysseus Academic 
Network (eds), Reforming the Common European Asylum System. Opportunities, Pitfalls, and 
Downsides of the Commission Proposals for a New Pact on Migration and Asylum, Baden-Baden, 
2022, p. 237. 

3 After all, the “fair treatment” and “efficient management” façade is embedded within 
Article 79 of the TFEU, which focuses on the objective of developing the EU common 
immigration policy. 

4 Henceforth “third country nationals”, according to the neutral language of EU migration 
law. 

5 J.-B. Farcy, Equality in Immigration Law: An Impossible Quest?, in Human Rights Law 
Review, Vol. 20, 2020, p. 725-726. 
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In this context, based on the analysis by Stephen Castles, Hein de Haas, and 
Mark J. Miller in The Age of Migration6, these theories can be broadly grouped 
into two primary paradigms: the functionalist paradigm and the historical-
structural paradigm7. 

Within the functionalist paradigm, migration is perceived as a positive 
phenomenon. It is like an equilibrium-tending mechanism, serving the interests 
of the majority, enhancing economic productivity, and promoting greater equality 
both within and across societies. 

This perspective is consistent with a common scheme in functionalist 
theories, which attributes migration to a dynamic interplay of push and pull 
factors. These factors – spanning economic, environmental, political, and 
demographic domains – either push individuals outside from their home 
countries or pull them toward their destinations. As a result of the interaction 
between these “push and pull” elements, migration plays a key role in sustaining 
certain balances and accomplishing various societal objectives8. 

                                                           
6 S. Castles, H. de Haas, M.J. Miller, The Age of Migration. International Population 

Movements in the Modern World, New York, 2014. 
The term functionalism, as used in the context of social theories on international migration, 

differs markedly from its application within discussions on the foundational principles of EU 
integration project. Although they share the same label, their meanings are fundamentally distinct, 
each designed to serve specific theoretical and practical purposes within their respective fields. As 
to international migration, «[f]unctionalist social theory tends to see society as a system, a 
collection of interdependent parts (individuals, actors), somehow analogous to the functioning of 
an organism, in which an inherent tendency toward equilibrium exists»: S. Castles, H. de Haas, 
M.J. Miller, op. cit., p. 27. 

7 See also D. Radu, T. Straubhaar, Beyond ‘Push-Pull’: The Economic Approach to 
Modelling Migration, in M. Martiniello, J. Rath (eds), An introduction to international migration 
studies: European perspectives, Amsterdam, 2012, p. 25 ff.; E. Morawska, Historical-Structural 
Models of International Migration, ivi, p. 57 ff. 

8 Regarding the role of migrants as instrumental, a different matter altogether is the concept 
referred to as the “instrumentalisation of migrants”. This term indicates the growing trend of third 
countries exploiting migrants for political leverage, using them as a means to exert pressure or 
blackmail EU Member States: I. Goldner Lang, Instrumentalisation of Migrants: It is Necessary 
to Act, but How?, in eumigrationlawblog.eu, 15 October 2024. 

In 2024 this phenomenon has led to the adoption of “EU instrumentalisation rules” 
incorporated in Regulation (EU) 2024/1359 of the European Parliament and of the Council of 14 
May 2024 addressing situations of crisis and force majeure in the field of migration and asylum 
and amending Regulation (EU) 2021/1147. 

This issue has not been addressed here, despite the fact that implementing Regulation (EU) 
2024/1359 could potentially undermine the right to seek asylum within the EU: see M. Ineli-Ciger, 
Navigating the Labyrinth of Derogations: A Critical Look at the Crisis Regulation, in 
eumigrationlawblog.eu, 10 June 2024. 
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In contrast, the historical-structural neo-Marxist paradigm views migration 
as an exploitative process shaped by social, economic, political, and cultural 
structures that limit and direct individual behaviour. These dynamics often 
deepen pre-existing inequalities unless countered by state-led redistributive 
measures. 

States and multinational corporations are seen as key drivers of migration, 
shaping the process to align with their interests while perpetuating structural 
inequalities in economic and political systems. As such, migration is understood 
as a symptom of capitalism, imperialism, and the unequal exchanges between 
developed and underdeveloped countries, functioning primarily to mobilise and 
displace cheap labour. 

A comparison of these two paradigms shows that, from the perspective of 
the functionalist paradigm, equal rights for migrants serve as an instrumental 
mechanism for maintaining systemic equilibrium and safeguarding overarching 
interests. Conversely, the historical-structural paradigm posits that the 
disenfranchisement of migrants is not only rooted in structural inequalities within 
the international system and domestic labour exploitation dynamics but is also 
indicative of broader trends of divestment by the EU and national governments 
from the protection of fundamental rights, particularly social rights, though not 
exclusively.  

However, significant critiques can be directed at both paradigms, primarily 
due to their inherent rigidities and tendencies toward oversimplification, which 
limit their explanatory power and practical applicability9. 

What warrants particular attention, however, is the legal transposition of 
purely functionalist theories on migration – frequently articulated in the 
European Union as “the EU economy and national welfare systems depend on 
migration and migrants” – and the subsequent implications for equality and 
fundamental rights. The application of functionalism in EU migration law thus 
merits critical examination, as it represents a form of instrumentalism, «which 
consists in giving value to things, experiences, people, not in themselves, but with 
a view to a second end»10. 

Similarly, when reflecting on these questions as a mirror, one might ask 
whether EU policies and legislation on migration and asylum reveal more 
profound constitutional shifts at the EU level, along with strategies that 
potentially diminish the constitutional guarantees of fundamental rights for all. 
                                                           

9 For a critique see H. de Haas, A Theory of Migration: The Aspirations-Capabilities 
Framework, in Comparative Migration Studies, Vol. 9, 2021, p. 3 ff. 

10 S. Niccolai, Il pensiero femminista del simbolico: una critica all'uso strumentale della 
differenza e del diritto, in A. Di Martino, E. Olivito (eds), Generazioni dei diritti fondamentali e 
libertà femminile, Napoli, 2022, 385 (my translation). 
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2. EU non-discrimination law and the differentiated status of third country 

nationals: between free movement rights and social rights 
 
To explore the connection between equality and the rights of migrants, the 

framework of EU non-discrimination law serves as a key point of analysis. 
Specifically, it prompts the question: which migrants – “third-country nationals” 
under the aseptic terminology of EU law – are subjected to unequal treatment, 
and, within this category, who specifically encounters disparities that give rise to 
concerns regarding equality or inequality in the protection of their rights? 

Under EU non-discrimination law, Member States are primarily obligated 
to ensure equal treatment between EU citizens and third-country nationals 
holding long-term residence permits. As for the latter, obtaining such permits 
generally requires a residency period of at least five years in one of the Member 
States. However, there are less stringent requirements for certain categories, 
including holders of EU Blue Cards and highly skilled workers, reflecting an 
attempt to address specific needs within these groups. 

The principle of equal treatment between EU citizens and certain categories 
of third-country nationals primarily pertains to mobility rights within the EU, as 
outlined in Directive 2003/109/EC concerning the status of long-term resident 
third-country nationals11. However, while EU citizens benefit from free 
movement as a constitutional principle that the EU legislature must uphold, the 
mobility rights of third-country nationals remain subject to legislative discretion. 
This latitude allows the EU legislature to establish the boundaries of their free 
movement rights. 

To better understand this distinction and its functionalist rationale, it is 
insightful to examine Recital 18 of Directive 2003/109/EC [replicating Article 
26(2) of the Treaty on the Functioning of the European Union (TFEU) about the 
internal market]: «Establishing the conditions subject to which the right to reside 
in another Member State may be acquired by third-country nationals who are 
long-term residents should contribute to the effective attainment of an internal 
market as an area in which the free movement of persons is ensured. It could also 
constitute a major factor of mobility, notably on the Union’s employment 
market»12. 

                                                           
11 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-

country nationals who are long-term residents. 
The exceptions to the principle of equal treatment must be understood in a restrictive 

sense, as outlined by S. Peers, Implementing Equality? The Directive on Long-Term Resident 
Third-Country Nationals, in European Law Review, Vol. 29, 2004, p. 457 ff. 

12 My italics. 
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Granting third-country nationals equal rights with EU citizens, along with 
the corresponding obligations imposed on Member States, reflects a functionalist 
perspective on migration dynamics and the associated control measures. These 
equal rights play a crucial role in ensuring the proper functioning of the EU 
system, grounded ab origine on freedoms of movement. Discriminatory treatment 
of third-country nationals with long-term residence status could pose challenges, 
albeit in a limited scope, to these foundational freedoms. 

Over time and particularly following the adoption of the 1999 Amsterdam 
Treaty, EU law has established a circular and interconnected system. This 
includes legal measures aimed at facilitating the free movement of EU citizens 
without internal border checks, policies for managing the EU’s shared external 
borders, and regulations addressing asylum, migration, and the protection of 
third-country nationals’ rights. 

EU freedom of movement can, under specific circumstances, be extended 
to third-country nationals, provided that the common external borders are 
effectively controlled and a functional system is in place for selecting which 
individuals are permitted entry and residence. Once admitted, these individuals 
are allowed to stay and, by extension, move and reside within Member States, as 
long as their rights are consistent with the interests of the internal market and 
serve the broader goals the EU or its individual Member States13. 

In this regard, EU’s policy goals, rooted in economic and security 
considerations, have been translated into a corresponding legal framework 
governing migration and asylum. This circular approach has given rise to a 
fragmented and highly selective body of legislation, designed to prioritise and 
attract the most desirable forms of regular migration «to benefit national interests 
and the EU’s economy»14. 

The instrumental requirement for equal treatment between EU citizens and 
long-term resident third-country nationals is therefore mediated by the law. 
Through directives and regulations in the fields of migration and asylum, the law 

                                                           
13 See D. Thym, European Migration Law Between “Rescuing” and “Taming” the Nation 

State: A History of Half-hearted Commitment to Human Rights and Refugee Protection, cit., p. 
1670. The link between EU migration/asylum legislation and EU/Member States’ self-interest is 
particularly clear in the field of interstate solidarity mechanisms: see J.S. Vara, Flexible Solidarity 
in the New Pact on Migration and Asylum: A New Form of Differentiated Integration?, in 
European Papers, Vol. 3, 2022, p. 1243 ff. 

14 S. Carrera, A. Shabbir, Humanising Eu Migration Policy. The Transitioning of Statuses 
in the Eu Regular and Labour Migration Law, Brussels, 2024, p. 3. 
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strengthens equal treatment rights and performatively defines the legal status of 
long-term residents15. 

The EU Court of Justice, through the preliminary reference procedure, and 
national Constitutional Courts, via constitutional review of legislation in light of 
EU law, ensure that no national laws are at odds with the principle of equal 
treatment between EU citizens and long-term resident third-country nationals. 

A relevant example is a recent judgment by the EU Court of Justice 
concerning inter alia the interpretation of Article 11(1)(d) of Council Directive 
2003/109/EC, particularly regarding eligibility for “basic income”. According to 
the Luxembourg judges, the Italian requirement for individuals to have resided 
in the country for at least ten years to qualify is not consistent with EU law. 
Instead, a residence period of five years is deemed sufficient to access social 
security, social assistance, or social protection measures16. Moreover, at the 
national level, the Italian Constitutional Court has notably addressed the issue of 
requiring a continuous residence for several years to qualify for public housing. 
This condition, introduced by certain Regions, has been repeatedly deemed 
unconstitutional, partly with reference to EU antidiscrimination law17. 

 
 

3. Exploring legal distinctions among migrants: resulting differential 
treatments and their impact on fundamental rights 

 
Despite the equal treatment afforded to long-term resident third-country 

nationals for their benefit and for the benefit of the EU system, significant 
inequalities still exist among migrants in many other areas. 

                                                           
15 For an analysis of the limitations on social rights for various categories of migrants under 

EU law, along with the associated economic rationales see A. Loxa, Insiders, Outsiders, and the 
Constructed Limits to Social Rights in EU Law, in European Papers, Vol. 10, 2025, p. 163 ff. 

16 ECJ, Grand Chamber, Judgement of 29 July 2024, Joined Cases C-112/22 C-223/22, CU 
and ND. 

But see also Judgment No. 31/2025 of the Italian Constitutional Court which, regarding the 
requirements to access citizenship income, replaced the requirement of ten years’ residence with 
one of five years’ residence. 

As regards equal treatment and the fragmentation around third country nationals’ access 
to social benefits see M. Manfredi, Access to Social Benefits for Third-country Nationals in the 
European Union Between Fragmentation and Equal Treatment, in European Papers, Vol. 10, 
2025, 191 ff. 

17 Although they concern regional legislation of varying scope, see the judgments of the 
Constitutional Court Nos. 168/2014, 1/2025, 1/2026 and 70/2026. 
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It must first be considered that EU Member States are keen to establish 
legally defined categories of migrants to better manage and regulate migration. 
However, due to the shared competences between Member States and the EU –
where the EU is increasingly taking on a larger role – EU law is “status generative” 
for migrants18. This “status generative” function of EU law results in varied legal 
treatments for third-country nationals and differing levels of protection for their 
fundamental rights, both of which can become discriminatory if pushed too far. 

By creating and regulating the statuses of third country nationals in binary 
terms (regular/irregular, legal/illegal) – a classification which is not at all pre-
existing or innate – EU law equates EU citizens with long-term residents for 
specific purposes and under certain conditions. Conversely, it simultaneously 
establishes distinctions between third-country nationals residing within Member 
States and those at the borders. 

Indeed, migration law (EU migration law, for what is of interest here) does 
not simply adopt pre-existing classifications among migrant categories. Instead, it 
actively designs these distinctions for its own objectives. As a result, EU migration 
law grants equal treatment rights or more favourable conditions to some third-
country nationals over others. 

This argument particularly holds true for the distinction between regular-
legal migrants and irregular-illegal migrants, as laid out in Article 79, paragraphs 
1-2, TFEU19 and related secondary EU legislation, and influences how these laws 
are implemented nationally. 

It is also worth mentioning other distinctions between different categories 
of migrants, although they will not be investigated in detail here. A key aspect of 

                                                           
18 See the analysis of C. Costello, The Human Rights of Migrants and Refugees in European 

Law, 2016, 64: «The EU Treaties […] set a policy frame that treats migration status as a binary 
(legal or illegal)». Costello critically labels that frame «not only as an analytical construct, but also 
as a legal designation» (ibidem). 

19 It is worth mentioning here Article 79, paras 1-2, TFEU (my italics): 
1. The Union shall develop a common immigration policy aimed at ensuring, at all stages, 

the efficient management of migration flows, fair treatment of third-country nationals residing 
legally in Member States, and the prevention of, and enhanced measures to combat, illegal 
immigration and trafficking in human beings. 

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in 
accordance with the ordinary legislative procedure, shall adopt measures in the following areas: 

[omissis] 
(b) the definition of the rights of third-country nationals residing legally in a Member State, 

including the conditions governing freedom of movement and of residence in other Member 
States; 

(c) illegal immigration and unauthorised residence, including removal and repatriation of 
persons residing without authorisation; 

[omissis]. 
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EU law – and its functionalist implications also in the field of migration – is the 
differentiation between highly skilled migrants and unskilled migrants. This 
distinction, alongside others previously mentioned, is defined and implemented 
within the EU legal framework to address the needs and functioning of the EU 
system. 

For instance, the Blue Card Directive20 caters to the EU’s need for 
competitiveness, while the Seasonal Workers Directive21 tackles the structural 
demand for seasonal foreign labour. These diverse needs – competition and 
seasonal work – lead to different levels of protection for third-country nationals 
under EU law. In the case of highly skilled migrants, there are significantly more 
extensive rights compared to unskilled migrants, particularly regarding freedom 
of movement, labour market access, and family reunification. 

Furthermore, a notable issue within EU equality and non-discrimination 
law is the performative distinction between economic migrants and asylum 
seekers, as outlined in Articles 78-79 of the TFEU. This distinction also plays a 
significant role in their respective legal treatments. 

In a context where EU Member States are dealing with “mixed migration 
flows” involving both economic migrants and asylum seekers, there is a growing 
effort to clearly distinguish between these two groups. This is largely due to 
increasingly restrictive policies concerning migration control and asylum 
protection22. The differentiation between economic migrants and asylum seekers 
has become fundamental to EU and Member States’ migration laws, resulting in 
varied legal treatment for those identified as economic migrants compared to 
those classified as asylum seekers and refugees. However, relying on this 
distinction significantly impacts personal freedom, free movement, procedural 
rights, and social rights. 

It is also important to emphasise that many Member States, including Italy, 
have been moving not only towards narrowing the legal migration channel known 
as international protection for several years, but also towards widening the gap 
between asylum seekers and refugees. This is based on the assumption that asylum 
                                                           

20 Revised Directive EU 2021/1883, repealing Council Directive 2009/50/EC. 
21 Directive 2014/36/EU. 
22 See M. Sharpe, Mixed Up: International Law and the Meaning(s) of “Mixed Migration”, 

in Refugee Survey Quarterly, Vol. 37, 2018, ff. 
Marina Sharpe highlights that, in the academic field, the concept of “mixed migration” is 

essentially given two meanings: there are those who focus on the complex composition of 
migratory flows, while others consider both the complexity of the flows and the complex 
motivations that push migrants to move. 

See also M. Walter-Franke, Triaging Mixed Migration: Trump Card or Achilles Heel of the 
Common European Asylum System? Insights from Organized Hypocrisy, in International Journal 
of Refugee Law, Vol. 33, 2021, p. 645 ff. 
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seekers are merely or inevitably «economic migrants in disguise»23. As a result, 
Member States are creating legal limbos for all migrants through admissibility 
procedures that share a common exclusionary intent. 

 
 
4. Equality and fundamental rights: migrants caught between “safe country” 

notions, nationality and emergency rules 
 
From a different relevant perspective, closely linked to the blurred 

boundaries highlighted above, it is possible to observe substantial inequalities in 
the protection of fundamental rights. In particular, the application of the “safe 
third country”, “safe country of origin”, and “first country of asylum” notions 
structures the differentiation of legal pathways and procedural safeguards. Under 
these frames, factors such as an applicant’s prior presence or transit through the 
territory of a third State, their nationality, or the purported availability of 
protection in a third State are mobilised to justify distinctions among asylum 
applicants. 

Consequently, the divergent treatment produced by “safe country” notions24 
– especially when the claimant’s travel route is employed as a principal rationale 
for differential treatment – put «mainly non-European protection seekers in a less 
favourable position. The exclusionary effect of this distinction moves it very close 
to a distinction based on, say, race or nationality»25. 

At the EU level, the different legal pathways deriving from these concepts 
have been envisaged in the Asylum Procedure Directive 2013/32/UE26, later 
repealed and finally replaced by the Asylum Procedure Regulation (EU) 

                                                           
23 V. Moreno-Lax, The Legality of the “Safe Third Country” Notion Contested: Insights 

from the Law of Treaties, in G.S. Goodwin-Gill, P. Weckel (eds), Protection des migrants et des 
réfugiés au XXIe siècle. Aspects de droit international / Migration & Refugee Protection in the 
21st Century: Legal Aspects, Boston-Leiden, 2015, p. 665 ff. 

24 See more recently G. Romeo, The Safe Country of Origin (SCO) Concept: A Source of 
Inequality in the Treatment of Asylum Seekers in the EU, in C. Brière, A. Crespy (eds) Inequality 
and the European Union. New Frontiers in Political Science and Law, London, 2024, p. 84 ff. 
Romeo states that, because there was no common European standard for national lists of “safe 
countries of origin”, the way third-country nationals were treated could differ within the same 
Member State. These differences depended on whether an applicant was from a “safe country”. 
Treatment also varied for people from the same third country, depending on which Member State 
assessed their claim. 

25 G. Noll, The Non-Admission and Return of Protection Seekers in Germany, in 
International Journal of Refugee Law, Vol. 9, 1997, p. 450. 

26 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 
on common procedures for granting and withdrawing international protection (recast). 
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2024/134827. Well before last legislative developments and the adoption last 
February of an EU list of safe countries of origin28, EU legislation has referred to 
these concepts and set out the procedural consequences of their application when 
examining asylum applications lodged in the Member States. Indeed, EU law has 
incorporated the notion of “safe country” and prescribed the procedural effects 
of relying on that concept throughout the asylum procedure. These effects include 
the availability of accelerated examination for applications for international 
protection, together with a restriction of the right of defence, an increased 
likelihood that applications will be classified as manifestly unfounded, and – of 
equal significance – the possibility that asylum applicants will be placed in special 
areas at borders or within transit zones. 

This paper is not intended for discussing recent EU Court of Justice rulings 
on safe countries or how national judges have interpreted them29, like in the case 
of Italy30, particularly concerning the Italy-Albania Protocol31. However, it is 
important to underline that alongside distinctions based on nationality, the 
concept of “safe country” introduces another layer of differentiation among third-
country nationals. This not only risks discrimination against individuals seeking 
asylum but also suggests a significant reduction in procedural safeguards, each of 
which represents fundamental rights that should not be underestimated. 

Article 42 of the Asylum Procedure Regulation (EU) 2024/1348 provides 
an accelerated examination on the merits of an application for international 

                                                           
27 Regulation (EU) 2024/1348 of the European Parliament and of the Council of 14 May 

2024 establishing a common procedure for international protection in the Union and repealing 
Directive 2013/32/EU. 

28 See Regulation (EU) 2024/1348, Recitals 79 and 81; Article 62. 
29 ECJ, Grand Chamber, Judgement of 4 October 2024, Case 406/22J, CV v Ministerstvo 

vnitra České republiky, Odbor azylové a migrační politiky: «Article 37 of Directive 2013/32 must 
be interpreted as precluding a third country from being designated as a safe country of origin 
where certain parts of its territory do not satisfy the material conditions for such designation, set 
out in Annex I to that directive». 

See also ECJ, Judgment of 1 August 2025 Joined Cases C-758/24, C-759/24, Alace and 
Canpelli: «Articles 36 and 37 and Article 46(3) of Directive 2013/32/EU, read in the light of Article 
47 of the Charter of Fundamental Rights of the European Union, must be interpreted as not 
precluding a Member State from designating third countries as safe countries of origin by means 
of a legislative act, provided that that designation can be subject to judicial review as regards 
compliance with the material conditions for such a designation, set out in Annex I to that directive, 
by any national court or tribunal hearing an action brought against a decision taken on an 
application for international protection, which had been examined under the special scheme 
applicable to applications lodged by applicants who are from third countries designated as safe 
countries of origin». 

30 Italian Court of Cassation, I Civil Section, Judgement No. 33398/2024. 
31 Italian Court of Cassation, I Civil Section, Interlocutory Order No. 34898/2024. 
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protection where: «[…] (e) a third country may be considered to be a safe country 
of origin for the applicant within the meaning of this Regulation; […] (j) the 
applicant is of a nationality or, in the case of stateless persons, a former habitual 
resident of a third country for which the proportion of decisions by the 
determining authority granting international protection is, according to the latest 
available yearly Union-wide average Eurostat data, 20 % or lower, unless the 
determining authority assesses that a significant change has occurred in the third 
country concerned since the publication of the relevant Eurostat data or that the 
applicant belongs to a category of persons for whom the proportion of 20 % or 
lower cannot be considered to be representative for their protection needs, taking 
into account, inter alia, the significant differences between first instance and final 
decisions»32. 

After all, the concept of “safe country” is a significant element in the current 
EU and Member States’ migration policies, aiming to prioritise migration 
restrictions and border security over due process rights33. These policies are 
progressively working towards normalising and, ultimately, legitimising illegal 
practices at both the national and EU levels34. The primary objective is to convert 
temporary emergency measures into lasting policies, turning exceptions into 
ordinary legislation35. For instance, the EU and Member States’ external actions 
in migration and asylum often involve multilevel practices of externalising border 
controls to bypass the no refoulement principle through various legal 
expedients36. 

Another significant aspect of inequality among migrants pertains not only 
to the selective approaches employed in managing migration – a practice in line 
with functionalist perspectives – but also involves a strategy that effectively 
                                                           

32 Asylum Procedure Regulation (EU) 2024/1348 (my italics). 
33 See B.N. Osso, Unpacking the Safe Third Country Concept in the European Union: 

B/orders, Legal Spaces, and Asylum in the Shadow of Externalization, in International Journal of 
Refugee Law, Vol. 35, 2023, p. 272 ff. 

34 F. Peerboom, Protecting Borders or Individual Rights? A Comparative Due Process 
Rights Analysis of EU and Member State Responses to ‘Weaponised’ Migration, in European 
Papers, Vol. 7, 2022, p. 584 ff. 

35 V. Moreno-Lax, Crisis as (Asylum) Governance: The Evolving Normalisation of Non-
Access to Protection in the EU, in European Papers, Vol. 9, 2024, p. 184 ff. 

36 For further details on this topic, among others, see I. Goldner Lang, B. Nagy, External 
Border Control Techniques in the EU as a Challenge to the Principle of Non-Refoulement, in 
European Constitutional Law Review, 2021, 1; A. Pijnenburg, Externalisation of Migration 
Control: Impunity or Accountability for Human Rights Violations?, in Netherlands International 
Law Review, Vol. 71, 2024, p. 59 ff. See also E. Olivito, The Constitutional Fallouts of Border 
Management through Informal and Deformalised External Action: The Case of Italy and the EU, 
in Diritto, immigrazione e cittadinanza, 2/2020, p. 129 ff.; Ead., Ex parte principis. Re-(b)ordering 
Europe through migration law and legal fictions, in European Papers, forthcoming 2026. 
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diminishes the fundamental rights of certain migrants, particularly those who are 
confined at the borders. 

This pertains to the personal scope of Implementing Decision (EU) 
2022/382837 (Article 2), which identified the occurrence of a mass influx of 
displaced individuals from Ukraine and established temporary protection, as 
referred to in Article 5 of Directive 2001/55/EC38. In contrast to the Dublin III 
Regulation39 and the two 2015 Council Decisions enacted following the 2015 
refugee crisis40, the Council Implementing Decision (EU) 2022/382 introduces an 
unprecedented mechanism in EU asylum law. 

This highlights a disparity, or rather dual approach, towards individuals 
escaping war and persecution, which poses complex questions about the potential 
discriminatory treatment of Ukrainians compared to other displaced groups41. 
Rather than using the contentious Dublin criteria and the 2015 Decisions’ 
relocation quotas, the 2022 mechanism simplifies this process. It allows for a “free 
choice” of the country in which one might seek protection – an option absent in 
both the Dublin III Regulation and the 2015 Relocation Decisions. 

Furthermore, temporary protection has been granted selectively to certain 
third-country nationals displaced from Ukraine as of February 24, 2022, notably: 

(a) Ukrainian nationals residing in Ukraine before 24 February 2022; 

                                                           
37 Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the 

existence of a mass influx of displaced persons from Ukraine within the meaning of Article 5 of 
Directive 2001/55/EC, and having the effect of introducing temporary protection. 

38 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving 
temporary protection in the event of a mass influx of displaced persons and on measures 
promoting a balance of efforts between Member States in receiving such persons and bearing the 
consequences thereof. 

39 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 
2013 establishing the criteria and mechanisms for determining the Member State responsible for 
examining an application for international protection lodged in one of the Member States by a 
third-country national or a stateless person (recast). 

In 2024 Dublin III Regulation has been repealed and replaced by Regulation (EU) 
2024/1351 of the European Parliament and of the Council of 14 May 2024 on asylum and 
migration management, amending Regulations (EU) 2021/1147 and (EU) 2021/1060 and 
repealing Regulation (EU) No 604/2013. 

40 Council Decision (EU) 2015/1523 of 14 September 2015 establishing provisional 
measures in the area of international protection for the benefit of Italy and of Greece; Council 
Decision (EU) 2015/1601 of 22 September 2015 establishing provisional measures in the area of 
international protection for the benefit of Italy and Greece. 

41 See J. Kienast, J. Vedsted-Hansen, Differential Treatment and Temporary Protection 
Arrangements: Discrimination or Legitimate Distinctions?, in European Journal of Migration and 
Law, Vol. 26, 2024, p. 1 ff. 
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(b) stateless persons, and nationals of third countries other than Ukraine, 
who benefited from international protection or equivalent national protection in 
Ukraine before 24 February 2022; and, 

(c) family members of the persons referred to in points (a) and (b). 
Protection could have been extended to other non-EU citizens based on 

discretionary assessments by Member States rather than an automatic process42. 
Conversely, individuals from third countries other than Ukraine or those who are 
stateless and were irregularly present in Ukraine, along with applicants for 
international protection in Ukraine, has been excluded from the scope of 
Implementing Decision (EU) 2022/382. Member States have been neither 
required nor encouraged to offer temporary protection to these groups. This 
underscores clear shortcomings in terms of equality and fundamental rights, as 
Member States were addressing individuals who have fled the same war43. 

As has been rightly pointed out, if «discretion is often a mask for forms of 
selection that should be rejected [, it is also important to be] mindful of the 
limitations of non-discrimination, and the possibility that imposing legal duties of 
equal treatment may become a pretext for levelling down, or even lead to 
withdrawal of certain benefits altogether, or the creation of even more opaque 
processes. Using law to challenge discrimination has many inherent limitations, 

                                                           
42 Protection could have been extended to: 
i. stateless persons and nationals of third countries other than Ukraine, who can prove that 

they were legally residing in Ukraine before 24 February 2022 on the basis of a valid permanent 
residence permit issued in accordance with Ukrainian law, and who are unable to return in safe 
and durable conditions to their country or region of origin; 

ii. all other stateless persons or nationals of third countries other than Ukraine, who were 
residing legally in Ukraine and who are unable to return in safe and durable conditions to their 
country or region of origin (for example, TCNs who were studying or working in Ukraine on a 
short-term basis at the time of the events leading to the mass influx of displaced persons). 

43 See the Italian Decree of 28 March 2022 (Decree of the President of the Council of 
Ministers), which stated that temporary protection applies to: i. Ukrainian citizens residing in 
Ukraine before the start of the armed conflict, only if displaced from Ukraine as of February 24, 
2022; ii. stateless or third-state nationals who were beneficiaries of international or national 
protection in Ukraine before February 24, 2022; iii. family members of the above categories; iv. 
stateless persons and third-country nationals other than Ukraine who could prove that they were 
legally residing in Ukraine before February 24, 2022 on the basis of a valid permanent residence 
permit issued in accordance with Ukrainian law and who cannot safely and stably return to their 
country or region of origin (but not their family members). 

Considering the margin of discretion afforded to Member States by Implementing Decision 
(EU) 2022/382, the Italian Decree refrained from extending temporary protection to third-
country nationals who were legally residing in Ukraine with non-permanent residence permits. 
This decision also encompassed third-country nationals who were in Ukraine temporarily for 
study or work purposes, as well as those who left Ukraine shortly before February 24, 2022, or 
who were within the territory of the European Union around that date. 
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but legal argumentation is also an important tool for refugees themselves 
demanding inclusion, and for those who advocate on their behalf»44. 

 
 
5. Concluding remarks: the disturbing image of the EU project through the 

lens of migration law 
 
While legal scholars frequently regard the principle of equality as only 

partially relevant to migrants, at least within certain constraints, the current 
interaction between this principle and the fundamental rights of migrants 
presents a blurred scenario. The lines between lawful and unlawful distinctions 
in the legal treatment of third-country nationals are under significant pressure due 
to various influencing factors and remain subject to ongoing changes in both EU 
and national legislation. 

If the boundaries between lawful and unlawful treatment of third-country 
nationals is to be preserved, recent trends in EU migration law related to 
fundamental rights and equality may suggest a potentially troubling course for the 
EU’s project. It’s as if we were looking into a mirror that should disturb all of us. 

It confirms the image of a European Union that, together with Member 
States, is plodding on the side of guaranteeing fundamental rights – which 
nonetheless remains fundamental even on a symbolic level, as Claude Lefort 
recalled45 – and advancing on the side of controlling and limiting migration. 

However, although the state of affairs in this field is problematic, it is open 
to contestation on multiple legal grounds. 

The goal of controlling and regulating migration is indeed a legitimate one, 
but is bound by constitutional principles and limits, including the protection of 
fundamental rights. This is more than a rhetorical point: it is a statement 
concerning the foundations of law and its autonomy. Therefore, the objectives 
related to EU migration policies cannot be pursued by circumventing those limits. 
 
 

*** 

                                                           
44 C. Costello, M. Foster, (Some) Refugees Welcome: When Is Differentiating between 

Refugees Unlawful Discrimination?, in International Journal of Discrimination and the Law, Vo. 
22, 2022, p. 268. 

45 C. Lefort, Politics and Human Rights, in Id., The Political Forms of Modern Society. 
Bureaucracy, Democracy, Totalitarianism, Cambridge, 1986, p. 259 ff.  

As regards the connection between Lefort’s theses on human rights and the battles for the 
rights of irregular migrants see A. Gündoğ du, Rightlessness in an Age of Rights. Hannah Arendt 
and the Contemporary Struggles of Migrants, Oxford, 2015, p. 88 ff. 



 
 

Elisa Olivito 
Which Equality? Looking at Migrants’ Rights as a Mirror 

 

ISSN 2532-6619                                      - 127 -                      Special Issue IX-2 (2026) 
 

 
 
Abstract: The essay explores how equality is challenged within migration 

law and assesses how this principle influences the legal treatment of migrants, 
especially when it intersects with fundamental rights guarantees. It focuses on EU 
migration and asylum law, examining aspects such as free movement rights, social 
rights, irregular migration, “safe country” concepts, and temporary protection. 

It delves into whether the economic and security motivations underpinning 
EU law have been translated into the legal framework governing migration and 
asylum. The analysis indicates that this framework tends to favor the interests of 
the European Union and Member States, sometimes at the expense of migrants’ 
rights. 
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