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1. Social Rights

The fight against discrimination has become central to the contemporary
debate on fundamental rights and equality. Indeed, anti-discrimination can be
considered a tool capable of strengthening the equal enjoyment of fundamental
rights, including by countering the influence of private powers that can generate
asymmetries. In other words, anti-discrimination seems to assume some of the
tasks traditionally attributed to social rights, substantive equality, and the
"welfare state”. This raises the question, which I will explore in these pages: what
is the relationship between the right to non-discrimination and "social rights,"
between anti-discrimination legislation and "social law"? Below, I will argue that
anti-discrimination and the right to non-discrimination are the dimensions within
which the idea of “social law” and the idea of “social rights” operate today, but
these ideas (social law, social rights) are conceived differently than when they
were associated with the “welfare state” model. And this, as I will suggest in
conclusion, opens up perspectives that are not entirely reassuring, though perhaps
stimulating, on questions such as the nature of fundamental rights and the forms
of their protection.

So, to start with: what are the “social” aspects of anti-discrimination?

To try to identify them, I will begin by offering a brief overview of some
definitions of social rights and social law, which exemplify the (broad) doctrinal
debate that has developed over the past two centuries on the topic and which I
consider, in a certain sense, “exemplary”. And I hope it won’t seem strange if I
begin with the meaning of the term “social rights” in reference to women’s rights.
Indeed, women, or rather “gender”, have been the starting point for both anti-

* This contribution is included in the proceedings of the X Diritti Comparati conference on
“Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza
University of Rome, on 6-7 February 2025. It was produced as part of the project “Framing
National Human Rights Institutions: European and Comparative Interplays (FRAME)” — CUP
J53D23005290001 — Code 2022BXT5HR funded by the European Union.
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discrimination and “social” policies in the European Union law and,
subsequently, at the national level. “Women’s” rights therefore represent, in my
view, a good vantage point for exploring the connections between social law and
anti-discrimination.

Here, then, are the three exemplary lines of interpretation, or three
“fundamental positions”, that I believe can be identified in the debate of the past
century:

(A) The first one notes that social rights, which are the “last”, in the sense
of the most recent, in Marshall’s “generations of rights”, actually came firstin the
case of women (for example, in Italy, with the “social” legislation of the early
1900s), but with the effect of confirming a regressive/conservative association of
women with care, family and domestic tasks, or, if you like, with the “private”
rather than the “social”. This position adopts the well-established notion of socia/
rights as the rights that protect certain “disadvantaged” social categories and
notes that, in the case of women, protection has meant some sacrifice of full access
to work. This point of view goes back a long way and has a certain degree of
consensus among feminist thinkers today'.

(B) The other position is exemplified by Norberto Bobbio in some essays
published in 1991 in a famous collection®. Here, adopting a rigorous historicist

! See A. Cavarero and O. Guaraldo, Donna si nasce (e qualche volta si diventa), Milano,
2024, p. 63-65, taking up the authoritative viewpoint advocated by feminist historian A. Rossi
Doria, Diventare cittadine. Il voto alle donne, Milano, 1996. In the legal field, the seminal A.M.
Galoppini’s study, I/ lungo viaggio verso la parita, 1st ed., Bologna, 1980, tended to condemn
social rights as protections arising from, and propagating, the idea of female inferiority.

2 N. Bobbio, L eta dei diritti, Torino, 1990, XIV. Since rights arise «when they must and
when they can» (that is, according to changing historical-social circumstances), «there are no
rights that are fundamental by nature» (p. 9, translation mine). In a reasoning centered on the
figure of the “generations of rights”, Bobbio proposes women’s rights (whatever their “formal”
classification, and, therefore, both the right to vote and abortion) as paradigmatic examples of
social rights, that is, dependent on the conditions and needs of society. See the passage, which 1
quote in the original Italian: «Lo stesso uso corrente del linguaggio non permette di chiamare
‘diritti’ la maggior parte delle esigenze o pretese che si sono fatte valere dottrinalmente o sono
state sostenute anche da una forte autorevole opinione pubblica prima che fossero accolte in un
ordinamento giuridico positivo. Per fare qualche esempio: prima che le donne ottenessero il
diritto di votare si poteva forse parlare di un diritto naturale o morale delle donne a votare dato
che gli argomenti che al voto delle donne si opponevano erano per 'appunto di ordine naturale o
morale? Che senso ha affermare che esisteva un diritto alla liberta di abortire prima che questa
aspirazione delle donne fosse accolta e riconosciuta da una legislazione civile con ragioni tra I’altro
storicamente e socialmente fondate, e quindi non aventi validita assoluta, come il crescente
numero delle donne che lavorano o il pericolo di un eccesso di popolazione che minaccia
I'umanita?» (p. 84. This paragraph is part of the essay Diritti dell'uomo e societa (Rights of Man
and Society), which originally appeared in Sociologia del diritto, 1989. Republished many times,

ISSN 2532-6619 - 129 - Special Issue IX-2 (2026)



RIVISTA DI

DIRITTI COMPARATI

Silvia Niccolai
Social Right as Rights to Anti-discrimination (and vice-versa)

and positivist vision, the author refers to abortion as a women’s “social” right. In
this case, “social right” means a right thar responds to a particular historical
moment and is linked to socially relevant needs (in the case of abortion,
controlling demographic growth and facilitating women’s access to work). A
social right is therefore, by definition, relative and revisable, as all rights are, as
Bobbio suggests: all rights are social, because they are all historical: all are the
result of struggles and demands of groups, even if they have long been established
and are today considered “fundamental civil rights” (for example: freedom of
religion and belief).

Now let us step back to the Italian debate of late 1800s on women’s rights.
A book by Carlo Francesco Gabba, published in 1880 (2nd edition)’, testifies that
this debate understood women’s “social rights” as

(C) the rights ro non-discriminatory access to education and to the
professions, or to social life in general (according to a concept developed at the
time with reference to African Americans in the American Reconstruction Era:
social rights as rights to enter the social order and especially market relations®).

the Era dei dirittiis a collection of writings published by Bobbio between the 1950s and the 1990s.
This famed collection has profoundly influenced the Italian legal culture and continues to do so.

3 C.F. Gabba, Della condizione giuridica delle donne. Studi e confronti, Torino, 1880 (first
edition 1861). Consider this interesting proposition (which I leave in the original Italian) «La
quistione femminile non e oramai piu quella dell'astratta uguaglianza de' due sessi in faccia alle
leggi, ne della ammissione delle donne al possesso e all'esercizio dei diritti privati di cui si compone
il commercio economico. Questi diritti li hanno oramai le donne al pari degli uomini in tutte le
legislazioni dei popoli civili, e le relative dispute interessano piu la storia che la scienza. Cio di cui
ora si discute, e a cui si volge I'attenzione degli scienziati non solo, ma anche quella del pubblico,
¢ piuttosto I'ammissione delle donne a certe funzioni od uffizi pubblici, dai quali esse furono
escluse finora, e che ora si vorrebbero dischiudere loro in vario modo e misura, da riformatori di
vario genere, dai cosi detti emancipatori non solo, ma anche da assennati e temperati fautori del
progresso. La concreta missione sociale delle donne, piuttosto che la loro astratta capacita
giuridica, é il subietto odierno della questione femminile» (p. 9, emphasis added). It is worth
noting that Gabba was highly aware that the question of women’s rights, being a social issue,
implied, for the jurist, a methodological commitment appropriate to entering a new field of study
(the social sciences). It is a fact that the “women’s question” constituted, in legal studies in the
late nineteenth century in Italy, a first fundamental opportunity for methodological “renewal” (in
the direction of legal positivism and sociology). (S. Niccolai, Lottare contro gli stereotipi. Per
salvare o per sopprimere l'esistenza simbolica femminile? Recensendo ‘La condizione giuridica
della donna’ di Carlo Francesco Gabba 144 anni dopo, in O. Giolo, A.M. Bernardini (eds),
Giudizio e pregiudizio. Gli stereotipi di genere nel diritto, Torino, 2024, p. 71 ff.)

* M. Tushnet, Civil Rights and Social Rights; The Future of the Reconstruction
Amendments, in Loy LA L Rev, 1992, p. 1207 ff., 1208 (available at
http://digitalscommons.Im.edu). After the Civil War, during the Reconstruction Era, in the U.S.
the “tripartite” theory arose, which classified rights into civil, social, and political. “Social” rights
were a generic category of rights of “access” to social relations (and in this sense they were rights
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Opponents of women’s social rights claimed that allowing women to enter
“society” would have meant the destruction of the family, and since the family is
the basis of society, it would have destroyed society in its very foundations. In
other words, they were convinced that women’s equal and unrestricted access to
social relations would dismantle their true “social” mission (the family).
Supporters of women’s right to access social life claimed that women’s “social”
rights were key instruments of modernization and social progress, including
challenging tradition’.

to social inclusion) and it was from this purely anti-discriminatory perspective that they included
education or housing, rights which later have been defined “social” rights in the sense of rights to
certain social benefits, typical of the welfare state. The original anti-discriminatory component of
social rights, as rights to equal access to social relations, also emerges from the way in which,
during Reconstruction, the question of whether social rights were or were not “fundamental
rights” on a par with political and civil rights was discussed — a question that has evidently always
existed, even if its content has changed over time. At the end of the 20th Century, the problem
was that social rights were (unlike civil rights) “positive” and “conditional” rights, “costing
money” and concerning «the material foundations of human well-being, including the rights to
housing, decent work, and subsistence» (as Tushnet puts it). During Reconstruction the reason
for it was difficult to consider social rights “fundamental” was completely different: concerning
the delicate and controversial issue of the equal inclusion of people of color in social relations of
all kinds (work, public transportation, marriage, housing, entry to places open to the public such
as restaurants), they posed a question, that, for us today, would fall straight under anti-
discrimination law. R. Primus, The American Language of Rights, Cambridge UK, 1999, esp. p.
155 ff.), maintains that the “tripartite” classification of rights in political, civil and social was
«dynamic» («rights migrated from one category to another»: p. 157), because «it was a convenient
vehicle for implementing the limited enfranchisement of Blacks that Reconstruction Republicans
supported: rights that were to be extended to Blacks could be called ‘civil’, a kind of rights that
attached to everyone, and rights that might still withheld could be called ‘political’ or ‘social’» (p.
158). Primus also recalls that the Civil Rights Act of 1875 recognized civil rights of blacks that
many authors had classified as social, as in the case of the right to use public transportation and
public accommodation (p. 160), and that, on the other hand, when the Supreme Court invalidated
the public accommodation provision of the CRA of 1875, it applied the famous argument that
«the access to theaters or restaurants, having to do with ‘the social rights of men and races in the
community’, was not among the essentials rights of freedom» (see on this point also P. Branwin,
Rethinking the Judicial Settlement of Reconstruction, Cambridge UK, 2011, p. 60 ff., recalling the
dissenting opinion of Holmes, according to which exclusion and legal segregation were badges of
slavery and a deprivation of equal treatment. On school integration and interracial marriage as
“social” rights in the Reconstruction Era see also I. Wurnam, Reconstructing Reconstruction-Era
Rights, in Va. L. Rev. 2023, p. 885-961, p. 915 £.).

> Gabba’s work offers an extraordinarily rich overview of the debate on the “woman
question” throughout the centuries. Among the recipients of his polemical invectives were the
pioneering Italian feminist A.M. Mozzoni (author of Woman in Social Relations, 1864; Woman
in the Face of the Draft Italian Civil Code, 1865; On the Political Vote of Women, 1870; in 1870
Mozzoni also translated into Italian J.S. Mill’s The Servitude of Women, 1870); the liberal and
later left-wing parliamentarian Salvatore Morelli (author of Woman and Science, or the Solution
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This ancient debate, while on the one hand demonstrating that social rights
are not the product of the “welfare state”, but have their own roots and
dimensions in a “liberal” scenario, reminds us that there has always been a link
between social rights and anti-discrimination rights, and that a value of conflict,
of challenging the status quo, accompanies the antidiscrimination perspective,
even when detached from an economic or “class” perspective®.

The concept of “access” is the axis around which the broad range of
meanings of the term “social rights” revolves, which can include both specific
guarantees of access to certain benefits and welfare services for certain social
categories (access to work, health services, education), as well as a universalistic
(some would say “personalistic”) «adequate access to social relations»’.

to the Social Problem, 1869; first edition 1861, translated into various languages); and Odoardo
Luchini, a Tuscan jurist and parliamentarian (author of 7he Problem of Women's Rights
Especially in England and America, 1877).

¢ And I leave aside the Marxist literature of the late nineteenth century, which would
provide a vast series of testimonies of a conception according to which women’s rights are “social”
because only by changing women’s education, i.e. by orienting women towards job, etc., it will be
possible to achieve a change in society. See for example A. Babel, La donna e il socialismo (1883),
Edizione Testi del Marxismo Rivoluzionario, on-line at p.cint.org, who — applying the famous
assumption of The German Ideology. it is not the conscience that determines life, it is life that
determines the conscience — maintains that by “developing” all their intellectual and physical
aptitudes, women will have to become members of society as useful and productive as men, also
understanding that their “enemy” is not the male, but the society as it is currently organized, which
is also the enemy of the male (the worker) (p. 50 ff.). The progressive thesis that women’s access
to work is the driving force behind the transformation of society as a whole, that is, of the family
and of work itself (hopefully), is deeply rooted: see A.M. Galoppini, £/ lungo viaggio, p. 271. These
are the origins of the assumption, largely accepted, according to which social rights are rights
«with a purpose» (see E. Longo, I diritti sociali nella Costituzione italiana: un percorso di analisi,
in Rivista del Diritto della Sicurezza Sociale, 2, 2017, p. 202 ff., p. 226). Moreover, even in the
nineteenth-century Italian debate, as Gabba reconstructs it, the “liberals” who promoted women’s
rights employed arguments based on social conditioning and the need to exploit it to promote
change: those who opposed the judgment of women’s inferiority, weakness, and backwardness
blamed society, its customs, and its education. It can reasonably be concluded that both from a
socialist and a liberal perspective, women were the primary symbol of society’s constructive force
and the privileged terrain for new social studies; while the women’s question was the training
ground par excellence for the progressive project of liberation from “prejudice”.

7 Thus, reworking and mixing some famous reflections by Martha Nussbaum and the
tradition of Italian personalism (which I will come to later in the text), E. Longo, 1 diritti sociali,
who consequently concludes: «the situations susceptible to being framed as social rights are not
only welfare benefits» (p. 224). It is perhaps superfluous to point out that Stefano Rodota has had
a profound influence on these lines of thought (think for example to S. Rodota, Dal soggetto alla
persona. Trasformazioni di una categoria giuridica, in Filosofia politica, 2007, p. 365 ff.).
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2. Social Law

I now suggest two definitions of “social law”: an “ancient” and a “modern”
one.

In the past, for jurists who adhered to the centuries-old notion of law as a
sphere of “relations”, every human being was considered to be “born social” in
the sense that every human being is naturally placed in an environment of
relations, which are always, basically at least, relations between two individuals®.
Law was therefore considered naturally social, precisely because it had an
individual root.

Between the end of the 19th century and the first thirty years of the 20th
century, this idea was challenged by the emergence of “social law”. Although
diverse, the theses of social law had one constant feature: in the name of
positivism, they regarded the notion of the “individual” as metaphysical and
therefore abstract. Consequently, they condemned the traditional idea of the
individual roots of law as in turn metaphysical and asserted that the source of law
is society (or societies: the notion of “social law” is, or can be, pluralistic)’.

8 See the romanist Francesco Buonamici, Questione sociale e diritto romano, in Arch.
Glur., 1894, p. 415 ff. Buonamici opposed the then-emerging Italian legal doctrine of private
social law with this fundamental argument: “social thought” forgets that sociality is implicit in the
very notion of law; but it is a sociality that expresses the capacity of human beings to relate to one
another, and does not establish an impersonal whole that encompasses, dominates, and annuls
subjectivity. In his words: «I nostri vecchi maestri avevano gia insegnato che I'uomo nasce sociale
(...) avevano insegnato che 'uomo nasce sociale come nasce essere pensante e che il diritto non
vive se non come forma di rapporto tra gli uomini»; «il diritto, compiendo il suo circolo, torna
sempre la dove si mosse, ossia 'uomo solo e che la somma regola del diritto non pud trovarsi fuori
dall’'uomo solo, perché I'idea, la coscienza, il valore, sono le forze di ogni atto umano e quindi
dell’atto giuridico e sono esse che si dispiegano negli infiniti rapporti del diritto» (p. 429).
According to Buonamici, the «fatal error» of asserting the dominion of society over the individual
is to imagine law as serving the «purpose of society» rather than the purposes of men. In the Italian
legal science, the influence of the Roman principle of kinship of the human race (inter nos
cognationem quamgquam natura constituit, the Digest taught) and of the Vichian principle of
“mutual aid” has been very strong, and this centuries-old cultural heritage has also had profound
repercussions on the dialectic between socialism and individualism that has divided the Italian
legal scholarship from the second half of the nineteenth century onwards (S. Niccolai, Principi
del diritto principi della convivenza. Uno studio sulle regulae iuris, Napoli, 2022, spec. p. 628 ff.,
227 ff.).

? The critique of the abstract individual was a meeting point between the theses of social
rights and feminism. Indeed, the “abstract” individual was at the basis, for example, of
presumptive judgments about women's inadequacy for work, etc. This is well demonstrated in
Galoppini, Lungo viaggio, p. 270, where it emerges that the contrast between “abstract” and
“concrete” was a cornerstone of A.M. Mozzoni’s feminist writings in the 1860s. Recalling
Mozzoni's arguments, Galoppini observed (writing in the 1980s): «It would take a century for this
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The “legal socialists” (who were not all socialists in the political sense),
adopted the term “social law” to declare their alliance with a new science,
sociology, and with a notion of “society” that had nothing to do with the
traditional idea of human sociabilitas".

The ancient idea of sociabilitas, consubstantial to the primacy of private law,
was familiar to social rights as rights that give life to a society, in particular to the
family''; the man, as an individual, was seen as the generator of his social bonds,
and social rights were the freedoms that protected and nourished spheres of
private autonomy.

The modern idea of sociabilitas was instead modelled on the intimately
public notion of “society” as a subject (or set of subjects) prior to individuals and
conditioning their conscience and behaviour. On this basis, many tended to speak
of social rights as duties to society .

The discovery of “society” went hand in hand with the declaration of the
“social function” of individual rights, starting with those rights that implied
power, such as private property, of course, but often including the whole range
of freedoms. Social “solidarity” and “social law” went together. The general
assumption of the social, and therefore historical and relative, character of law

vindication of the method of experience to prevail over the method of the abstract a priori in
matters of equality; on the women's question, Galileo and Copernicus prevailed later than in the
natural sciences» (p. 3, transl. mine). Also another champion of nineteenth-century feminism,
Salvatore Morelli, fought to replace «presumption with reality», Galoppini reports. His
emblematic proposition: «Let the legislator see us as we truly are», can be seen as a legacy that
supports Article 3, paragraph 2, of the Italian Constitution (which mainstream Italian scholarship,
to which I will return in the text, has long interpreted as the foundation of the “social” nature of
the form of state established by the Constitution, that is, as the source of substantive equality,
social rights, and social justice with a view to the material redistribution of wealth and access to
opportunities for the working and poor classes), but it could also fit perfectly with today’s
neoliberal doctrines of anti-discriminatory inclusiveness “of all diversity”.

10Tt suffices to recall Gurvitch’s study L idée du Droit Social, Paris, 1932. The roots of the
question would lead us to the transformations undergone by the idea of sociabilitas with the
advent of modernity. F. Todescan’s studies are fundamental on this topic, part. “Lex Natura
Beatitudo”. Il problema della legge nella Scolastica spagnola del sec. XVI (1974), new edition
Padova, 2014; Le radici teologiche del giusnaturalismo laico. Il problema della secolarizzazione
nel pensiero giuridico del sec. XVII (1983-2001), new edition Padova.

' See Antonio Rosmini, who considers 'social' the rights that originate from society, that
is, from human sociability, such as the family, and defines 'social law’ that concerning the
relationships between these societies and the state (Filosofia del diritto, 2, Diritto derivato, II,
Diritto sociale, Milano, 1843, p. 7 ff. In the name of “family rights” Rosmini criticized the French
Declaration of the Rights of the Child, «dove il cittadino orgoglioso ha preso sotto la sua tutela
I'uomo, considerato cosi minore» (emphasis in the original, p. 466).

12 Such as in Mazzini’s Duties of Man, Genova, 1851, where social rights are referred to as
the rights of society (as “humanity”) overindividuals.
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gives in fact to all rights a necessary sociality in terms of the functionalization of
individual rights to social needs.

And, as far as the social function of property is concerned, it is worth
mentioning that the latter, more than a limitation of the owner’s power, was often
understood at that time as the owner’s duty to be active, to make property
productive, parasites and rentiers being considered the real enemies of society."”

3. Social Rights and Social Law in the Italian Constitutionalism

Now I come to the trajectories of “social rights” within Italian
Constitutionalism. The Italian Constitution, in its Part I, does not use the term
“social rights”; thereby, the concept of social rights is the result of a rich doctrinal
work that, for the most part, had a peculiar characteristic. Many scholars saw in
“social rights” the cornerstone of the constitutional project for the renewal of
society in a key of greater (social) justice; they feared that social rights would
instead remain un-implemented. Our scholarship therefore undertook a major
effort to defend and strengthen social rights.

An important part of this effort has been the search for unitying aspects of
the concept, capable of giving unity to that wide range of “rights” mentioned in
the sections of our Constitution devoted to the “ethical-social” and “economic”
relations",

This search led to a definition of social rights in terms of freedom, based on
the argument that the social commitment of the Constitution had opened a new
dimension of freedom, wunderstood as liberation from (in particular: from
“need”)”. It is within this framework that the definition of “social rights” as

B It was the long wave of Saint-Simon and Auguste Comte’s ideas. On the “productivistic”
notion of private property see A. Iannarelli, Funzione sociale della proprieta e disciplina def beni,
in F. Macario and M.N. Miletti (eds), La funzione sociale del diritto privato tra XX e XXI secolo,
Roma, 2017, p. 33 .

14 Tn 1964, the entry on Social Rights written by M. Mazziotti di Celso began with these
words (which I leave in Italian): «Non & agevole desumere un concetto di quali siano I diritti
sociali da un esame formale dei testi di diritto positivo. I’espressione stessa ‘diritti sociali’ si
rinviene in essi solo di rado, né con significato univoco» ( Diritti sociali, in Enciclopedia del diritto,
vol. XTI, Milano, 1964, p. 802 ff.).

© The hermeneutic perspective of "liberation from", with which social rights have been
theorized, has also represented a pillar of feminist “constitutionalism”. According to A.M.
Galoppini, what the Italian Constitution wants is «una democrazia che punta con forza su valori
di liberazione, della donna come di tutti gli oppressi» (A.M., Galoppini, La Costituzione e i
problemi irrisolti della condizione femminile, in Il diritto civile tra principi e regole. Liber
Amicorum per Francesco D. Busnelli, 1, Milano, 2008, p. 35 ff., p. 38.
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‘positive’ rights, and thus different from the “negative” civil rights, was accepted.
The “positive” nature of social rights made them the symbol of the novelty of the
Constitution, which for the first time affirmed “duties” of the legislator, as the
duties to adopt a positive policy of “liberation”. Further, also because of the text
of the Constitution, which mentions the social function only in case of rights
relating to the economic sphere, the “social function” has often been associated
with rights that grant powers and has been understood as a means to limit or re-
distribute them (it is again the case of private property). The “conditionality” of
social rights was referred to their economic cost, and was in its turn “reframed”,
in terms of the “strength” of social rights, in particular to argue a duty of the
legislator (a minimum protection of social rights is imperative and, once
guaranteed, irreversible). The “natural” relativity of social rights has thus been
replaced by an expectation of stability, while the whole notion of social rights has
been recast as one having to do with the redress of an unjust distribution of
wealth, and the renewal of the status quo™.

To sum up, after having crossed, since the beginning, the dimension of
“rights” with that of “duties”, social rights have then met and transformed the
dimension of “freedom”. The “positive freedom” was born".

4. The Social and the Individual

This is also true if we consider the emphasis that the debate on social rights
in Italy has put on the notion of the “person”. This notion, a crossing point
between Catholic personalism and “legal socialism”, offered an alternative to the
notion of “individual”. I recall Pietro Rescigno’s emblematic statement that «only
in society does the individual become a person», echoed by Antonio Baldassarre
in his seminal study on social rights'®,

16 This general evolution emerges with great clarity from the examination that Elisa Olivito
dedicates to the particular case of the emergence, in Italian doctrine, of the notion of the “right to
housing” as a «social right of the personality»: E. Olivito, I/ diritto costituzionale all’abitare,
Napoli, 2017, chapter 2.

7 About the idea of “positive freedom” see recently F. Tedesco, V. Pazé, Variazioni sul
tema della liberta positiva, Introduction of the editors to the issue of the Rivista italiana di filosofia
politica entirely dedicated to the state of the question, 7/2024, p. 5 ff.

18 P. Rescigno, Persona e comunitd, Bologna, 1966, p. 32, where the expression, in
quotation marks, appears to be a synthesis of the thinking of the Second Vatican Council and of
Catholic-leaning jurists such as Dossetti and Capograssi. The emblematic expression is taken up
several times by A. Baldassare, Diritti sociali, in Enc. Giuridica Treccani, Roma, 1992, p. 1 ff.
Consider this passage. «Per la Costituzione italiana il punto di partenza non ¢ dato dallo Stato, ma
¢ rappresentato dai luoghi e dai legami sociali — come la famiglia, la scuola, il lavoro, ’'ambiente
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This statement is transparently linked to the questioning of the “abstract
and metaphysical” individual and of “subjective rights”, which has been the
leitmotif of the social law theses since their inception. I dwell on this point for a
moment, quoting the words of Luigi Bagolini, in his introduction to the Italian
edition of some works of Léon Duguit, the French jurist who, in the 1920s, was
one of the greatest defenders of the “social law”, and at the same time considered
himself a liberal. In the views of such a “social-liberal” thinker — Bagolini argued
— the idea of “social law” meant rejecting the “metaphysics of the individual”
prior and independent from social life, and adopting the “empiricist and
rigorously positivist” idea that «the individual is constituted as a problem in
function of his relations with other individuals, that is, in function of his concrete
situation»'”.

Taken together, the idea that “only in society does the individual become a
person” and the idea that the individual exists socially as a2 problem show us the
profound conceptual change that the advent of the “social” has implied in Law.
Based on the assumption that the “social” problem takes place at the level of the
individual, the idea of the “person” has opened the individual or private
dimension to solidarity, making the individual a social issue (or, if one wants, and
as we will see, a social opportunity).

Once this step has been taken, all distinctions between “civil” and “social”
rights were bound to blur. For ifthe “person” is the bearer of both “civil” and
“social” rights, and ifin both cases the “person” is the problematic result of social
interactions, the conclusion is that “civil” rights are inherently social.

di vita personale e collettiva, mediante i quali il singolo di fa persona e si esprime come persona.
Di tali relazioni esistenziali i ‘diritti sociali’ costituiscono la trama di valore che, per il contenuto
assiologico che le ¢ proprio, & superiore allo Stato e ne vincola le funzioni, ponendosi, cosi, come
fondamento di diritti costituzionali inviolabili nel loro contenuto essenziale, nei quali consiste,
insieme alle liberta civili e ai diritti fondamentali del singolo, la ‘costituzione pluralistica’ della
societa» (p. 14). The expression "only in society does the individual become a person" is
fascinating, but it also conveys the idea that the individual is inserted "into a structure that
transcends him: it is the structure that has importance and value, while the individual is important,
or even real, only as part of the structure," as one might say in the words of I. Murdoch, in turn
probably inspired by S. Weil's radical critique of personalism (La personne et le sacré, 1933, trad.
it. La persona e il sacro, Milano, 1% digital edition, 2014). On the importance of personalism in
the ideal roots of the Italian Constitution, see recently E. Caterina, Personalismo vivente, Napoli,
2023. Murdoch's phrase is taken from the essay Nostalgia of the Particular (1951-1957), included
in the collection Existentialists and Mystics, published in English in 1997, which I quote,
retranslating it into English in my own words, from the Italian translation, Esistenzialisti e Mistici,
224 ed., Milano, 2014, p. 97.

Y L. Bagolini, Introduzione a L. Duguit, I diritto sociale e il diritto individuale e la
trastormazione dello stato (1922), trad it. B. Paradisi, Firenze, 1930, p. 7-34, p. 14 ff.
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5. Anti-discrimination Law as Social Law

At this point it is easy to see how deeply anti-discrimination law is linked to
the idea of social law, and how deeply the right to non-discrimination is linked to
the idea of social rights, notwithstanding the various and deep differences that
exist between the EU’s “social model” and that of a “social state” in the
traditional sense. Again, the example of women’s rights is instructive.

We all know that EU social policy, and in particular anti-discrimination law,
has considered as discriminatory stereotypes the protections that the national
legislation granted to women in the name of their family and/or maternal role
(which is to say, the women’s social rights as social protection rights)*.

If doing so implies — to some extent — neglecting the traditional notion of
social rights as rights that protect certain social categories, it nonetheless puts into
practice the very idea of freedom as a move of “liberation”, which is typical of
social rights: and indeed, anti-discrimination is proposed as a mechanism of
“liberation” from pre-judices, biases, and stereotypes.

Or let us think to the re-distributive function of social rights. Anti-
discrimination also has re-distributive goals: in particular it redistributes the
resource represented by the immaterial good called “inclusion”: the possibility
for all to be active and dignified members of society. And indeed, social inclusion
is perhaps the most important benefit of social rights, as it was clear to Italian
scholars, who have defined social rights as protections against the risks of
«exclusion from society»*'.

20 See S. Niccolai, Lotta alle discriminazioni e modello sociale europeo, Lezioni, Roma,
2022, p. 111 ff.

2t A, Baldassarre, Diritti sociali, p. 2. Baldassarre’s is perhaps the most important study
within the Italian literature on social rights, because it retraces the cardinal points of the definition
of social rights (which I mention in the text: liberation, redistribution, inclusion), freeing them
from a genetic link to economic or class issues or specific ideologies, to make them the cornerstone
of a democracy that is modern because it addresses, and governs, the constitutive problem of
modernity: society, with its components of insecurity, instability, generational and cultural
cleavages, etc. (p. 3). Although a good portion of Italian scholarship has long remained attached
to the opposite opinion, that is, to the one that understands social rights from the perspective of
class antagonism (M. Benvenuti, Diritti sociali, Torino, 2013, p. 11 f. ), Baldassarre appears aware
that this was only a historical dimension of social rights, which can instead find many “functional
equivalents” (as the European integration, with its “social market economy” has demonstrated,
and I will touch on this in the text). In fact, Baldassarre’s research is characterized by its objective
of unifying social rights as a distinctive element of the “Social State”, which differentiates itself,
on the one hand, from the welfare state, paternalistic, and, on the other, from the liberal state. It
is worth noting that, in Baldassare’s view, the difference between the “social state” and the “liberal
state” is due to a question of constitutional technique (in the liberal state, social rights are not a
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In short, anti-discrimination takes on all the typical functions of social
rights: /iberation from (stereotypes); redistribution (of intangible resources such
as dignity and recognition); and protection (from the risks of exclusion from
society). In anti-discrimination law there is also a strong note of challenging the
status quo, together with a pronounced “progressive” attitude, which are
certainly two characteristics of social rights. If anti-discrimination law always
fights against something, if it promotes “inclusivity/inclusion”, it does so with the
aim of transforming, developing or making the area iz refers ro (the labour market,
for example) more efficient and sustainable.

And there are deeper connections.

Not only European anti-discrimination law revives the original approach
which understood (women’s) “social” rights as rights to equal access to social
relations. It also revives the notion of the “social function of rights”, inherent in
the theses of “social law”, according to which everyone has a duty to actively use
their rights for the social good.

Indeed, anti-discrimination is a constant invitation to individuals, regardless
of their social position, to exercise every right or expression of their personality —
their “resources” — for their individual benefit and for that of the society. It
suffices to recall one of the justifications for equality policies that “activate”
women as workers: these policies can put women in competition with men in
order to make both more productive and thus the economy more efficient (as
Elisa Olivito recently pointed out in one of her works*). Today’s call from the
EU’s social action programs to bring “all our diversity” into the social world (and
the marker) implies that every individual’s personality trait can (or should)
become a driver both of personal empowerment andsocial development, and this
apply also to individual decisions such as the choice of a university course of
study.

This way, the “positivity” and “conditionality” of social rights regain their
original meaning: social rights are “positive” as they activate (corresponding)
duties, or obligations (the duty of being active); they are “conditional” in the sense
of “conditioned by” social needs and interests. This last point, I would add, casts
considerable doubt on the possibility of identifying a “hard core” of social rights,
a minimum of stability not subject to revision.

duty for the legislator) rather than an ideological one (Baldassare emphasizes that social rights
arise from a need for “modernization”, rather than from ideological reasons, p. 3). Social rights
thus become the hallmark of the “constitutional state”, pluralistic and democratic, centered (as
mentioned above), on the “person” (which is a social construct, or result).

2 E, Olivito “ Non é uguaglianza quella che ta dell’uomo la mia misura”, in G. Azzariti (ed)
Eguaglianza o differenza di genere?, Napoli, 2022, p. 87 ff.
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6. Conclusive remarks: the Socialization of Fundamental Rights

Under all these points of view, anti-discrimination corresponds to the
mother ideas of social law and social rights, which imply that the individual being
is socially constituted and that social solidarity requires everyone to socialize (o
share) their resources, whatever they may be.

Typically, antidiscrimination — a veritable technique of social engineering,
as A. Somek defined it some year ago” — operates by supporting and managing
the socialization processes of individual behavior with the aim of experimenting
new and (presumably) better social arrangements. From this point of view, anti-
discrimination law could be seen as the most advanced outcome of the lesson that
“it is only in society that the individual (who is a perennial problem) becomes a
person”. In this way, however, those who have less social power paradoxically are
those who offer the raw material to be processed in terms of social utility. This is
how I explain the tendency (widespread in both public and academic debate) to
compare personal rights with property rights (as it is increasingly the case with
sexual or reproductive rights). This clearly corresponds to the invitation, that
comes from today’s “social” anti-discrimination law, for everyone to socially
invest one’s personality (for many: their unique property) and thus to make a
socially useful use of it. From here new ideas arise in the public and scientific
debate, which are sometimes veritable oxymorons: as the idea of socializing
motherhood through the “solidaristic” market of surrogacy*'. Or we could think
of gender identity, a fundamental right of the person, which is entirely a social
right (think to the use of the expression “social transition” to describe a “gender
transition”?). Here, “gender” opposes to “sex” as a metaphysical and abstract 2

3 A. Somek, Engineering Equality.An Essay on European Anti-Discrimination Law,
Oxford, 2011.

24 Surrogacy is often defined as an experience of solidarity and sharing. "Sharing" is the
contemporary equivalent of "socialization," and through this term we could unravel a thread that
could connect some current arguments in favor of surrogacy to the glorious theme of the
"socialization" of motherhood, so dear to the "historical" feminism of the 1960s and 1970s. In
that case of course, the "socialization" of motherhood was understood very differently from the
current discourse on surrogacy (that is, it was understood in the traditional terms of social rights
and therefore as society's assumption of responsibility toward mothers, through services such as
daycare, financial support, and job security). But there is a common thread that unites the various
declinations of the term "socialization": then as now, «socialization processes» are «a break with
privatism and family selfishness, replaced by the integration of the individual into broader
community logics». (A.M. Galoppini, £/ lungo viaggio, p. 271, quoting M. Repetto).

» For the expression “social transition” see for example 7Zransizione sociale, online at
Gendelens.org, July 7, 2018: «Scegliere di far fare allo propria figlie una transizione sociale
significa optare per un cambio che riguarda il modo in cui & percepita dagli altri, in termini di
genere».
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priori (as the individual was considered at the origins of “social law”). Or, in the
context of assisted reproduction, one might consider the widespread use of
expressions like “social freezing” or “egg sharing” to indicate egg freezing. In
these cases, as Alessandra Di Martino rightly pointed out, the adjective “social”
summarizes the intersection, in an individual choice, of motivations that respond
to external (“social”), needs or utilities (such as «the labor market’s push to
postpone motherhood»)*.

So, what my conclusions are? In the past, at least in Italy, much has been
done in the direction of “making social rights fundamental”, of “elevating” social
rights to the rank of genuine “personality rights”. Anti-discrimination,
reconnecting to the original components of the idea of social law and social rights,
unveils another process that we could «call the “socialization” of
fundamental/personal rights. A prominent feature of this process is that, in the
name of social inclusion, it invests in the “social function” of all rights, especially
the most intimate rights of the personality, and not only those that supposedly
imply some social power or privilege. This I think, may suggest something about
the present state, and future, of fundamental rights.

Abstract: This article argues that anti-discrimination law and the right to
non-discrimination correspond, in contemporary law, to the traditional concepts
of “social law” and “social rights”. To demonstrate this, the article begins by
examining some exemplary definitions of social rights and social law, comparing
them with the main characteristics of anti-discrimination law and the right to non-
discrimination. Then, the article highlights that, overall, anti-discrimination is
based on the same fundamental ideas as social law and social rights: the individual
is socially constituted, and solidarity requires everyone to “socialize” their
resources, whatever they may be. All of this impacts the nature of fundamental
rights and the forms of their protection, the article concludes. Regarding the first
point (the nature of fundamental rights), the article observes that while in the
past, at least in Italy, much has been done to “fundamentalize” the social rights
(which is to say, to “elevate” them to the rank of true “human rights”) anti-
discrimination presents us with a reverse process that we might call the
“socialization” of fundamental/human rights. This leads to the second point
(forms of protection of fundamental rights). A salient feature of the process of

26 See A. Di Martino, Pensiero femminista e tecnologie riproduttive. Autodeterminazione,
salute, dignita, Milano-Udine, 2020, p. 133 and 170.
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“socialization” of fundamental human rights is that, in the name of social
inclusion, anti-discrimination focuses on the “social function” of all rights,
particularly the most intimate human rights, such as those related to sexual and
reproductive rights, and not just those that supposedly imply a certain social
power or privilege (e.g., private property). This profoundly transforms the
traditional idea that protecting fundamental rights means fighting against “private
powers” in the name of combating inequality.

Keywords: Antidiscrimination — Fundamental Rights — Social Rights —
Equality — Solidarity
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