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1. Introduction 
 

Labor rights in the United States have long been precarious. Unlike in 
Europe, workers in the United States have enjoyed few constitutional protections 
for their collective labor activity and no constitutional right to minimum 
employment standards. But for most of the twentieth century, labor law was at 
least constitutionally permissible. Now, with the ascendance of Donald Trump’s 
right-wing authoritarianism, even statutory labor rights are under threat. In the 
months since retaking office in January 2025, Trump has employed a radical 
theory of executive power to take unprecedented anti-worker actions. With the 
help of plutocrat Elon Musk, the Trump Administration has fired hundreds of 
thousands of federal workers.1 Trump has also signed an executive order that 
purports to prohibit collective bargaining for over one million federal workers;2 

                                                           
 This contribution is included in the proceedings of the X Diritti Comparati conference 

on “Fundamental Rights and Equality. Contemporary Debates”, which was held at Sapienza 
University of Rome, on 6-7 February 2025. It was produced as part of the project entitled 
“Framing National Human Rights Institutions: European and Comparative Interplays (FRAME)” 
– CUP J53D23005290001 – Code 2022BXT5HR funded by the European Union.  

             I am grateful to Seth McDowell, Melanie Mignucci, and Charlotte Waldman for excellent 
research assistance. Thanks also to Professor Alessandra Di Martino for organizing the 
“Fundamental Rights and Equality Contemporary Debates,” conference at Sapienza University of 
Rome in February 2025, for which this essay was prepared, and to all of the participants at the 
conference for fruitful exchange on an earlier version of this project. Research for this article was 
made possible in part by the Abraham M. Buchman Fellowship for Administrative Law at 
Columbia Law School.  

1 E. Shao and A. Wu, The Federal Work Force Cuts So Far, Agency by Agency, N.Y. 
Times, https://www.nytimes.com/interactive/2025/03/28/us/politics/trump-doge-federal-job-
cuts.html (last updated May 12, 2025).  

2 Executive Order 14251: Exclusions From Federal Labor–Management Relations 
Programs, 90 Fed. Reg. 14553 (Apr. 3, 2025); Press Release, AFL-CIO, AFL-CIO Stands in 
Solidarity with Unions Challenging Trump Administration’s Attack on Labor in Court (Apr. 4, 
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targeted for deportations thousands of immigrant workers;3 and removed the 
chairperson of the National Labor Relations Board (NLRB), the agency that 
enforces labor rights in the United States, contrary to statute.4  

Even before the election, right-wing organizations were challenging the 
constitutionality of labor law.5 Harkening back to the nineteenth and early-
twentieth century legal landscape, in recent years, numerous corporations, trade 
associations, and conservative advocacy groups have argued that freedom of 
speech, property rights, and the liberty provisions of the Constitution, as well as 
principles of separation of powers and executive power, limit union rights and 
constrain the ability of both federal and state governments to enact legislation and 
administer law in ways that protect workers. The U.S. Supreme Court, following 
the appointments of multiple conservative Justices during the first Trump 
Administration, has already accepted several of these constitutional arguments 
and appears poised to accept others.6  

But there is an apparent paradox. While the Trump Administration seeks to 
declare the NLRB unconstitutional and has decimated federal workers’ rights, 
Trump’s “Make America Great Again” (MAGA) movement rose to power in part 
by invoking the plight of the American worker.7 That is, the “MAGA Right” 
contains another set of actors: those who champion the American worker and rail 
against elites, including Vice President J.D. Vance, Senator Josh Hawley, and 
some authors of Project 2025, the intellectual blueprint for the Trump 
Administration.8 Trump himself sometimes invokes such rhetoric (although his 
record as President during both terms has been decidedly anti-worker).9 This 

                                                           
2025), https://aflcio.org/press/releases/afl-cio-stands-solidarity-unions-challenging-trump-
administrations-attack-labor.  

3 J. Wu, L. Strickler, J. Murphy, N. Chiwaya and J. Ainsley, U.S. Deportation Tracker: 
Counting Arrests, Deportations, NBC News (Apr. 15, 2025), https://www.nbcnews.com/data-
graphics/us-immigration-tracker-follow-arrests-detentions-border-crossings-rcna189148.  

4 Trump v. Wilcox, 145 S. Ct. 1415 (2025); Firing NLRB Board Member Gwynne Wilcox, 
Econ. Pol’y Inst. (May 23, 2025), https://www.epi.org/policywatch/firing-nlrb-board-member-
gwynne-wilcox.  

5 See, e.g., Space Expl. Techs. Corp. v. NLRB, 129 F.4th 906 (5th Cir. 2025); see also infra 
Part 3. 

6 See infra Part 3.A. 
7 D. Balz, Republicans Try to Square Pro-Worker Rhetoric With Anti-Union Policies, 

Wash. Post (July 16, 2024), https://www.washingtonpost.com/politics/2024/07/16/republicans-
try-square-pro-worker-rhetoric-with-anti-union-policies/.  

8 J. Weisman, Vance Lays Out a Blue-Collar Vision That Clashes With Trump’s Record, 
N.Y. Times (July 18, 2024), https://www.nytimes.com/2024/07/18/us/politics/vance-jobs-tariffs-
economists.html. 

9 J. Abbott, Why Do So Many Workers Love Trump?, Jacobin (Aug. 24, 2024), 
https://jacobin.com/2024/08/trump-workers-trade-populism-rhetoric.  
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more populist wing of the American Right does not expressly challenge the 
constitutionality of labor law.10 Indeed, some of these right-wing populists urge 
an expansion of labor rights, emphasizing such goals as the need to restore the 
dignity of work.11  

This Article considers the seemingly opposing camps regarding labor rights 
in the contemporary American Right—I will call them the “plutocrat wing” and 
the “populist wing.” It situates their views on labor rights amid the historical 
debate about such rights in the United States. It then contrasts the plutocrat and 
populist approaches with the contemporary labor movement’s own aspirations 
for labor rights.  

Through exploring the various approaches to labor rights, I aim first to 
elaborate the constitutional vision of the emerging authoritarian regime in the 
United States, which has parallels around the world, as well as to draw out a more 
promising, pro-democracy alternative. Second, I hope to gain purchase on 
debates about constitutional rights—how they are forged, their value, and their 
limits.  

I conclude, first, that the two MAGA camps are less contradictory than they 
seem at first glance: Although there are some real disagreements between the 
plutocrat and populist visions, both are compatible with an authoritarian 
constitutional order. That is, the plutocrats and the populists both embrace 
ethnonationalism, traditional status relationships, and a degradation of 
democratic state capacity, along with the growth of unchecked presidential 
power.12 This vision stands in sharp distinction to the labor movement’s own 
implicit constitutional vision. Labor’s vision is rooted in a commitment to political 
and economic democracy, social equality, and the right to freedom of speech, 
assembly, and association—a vision both more normatively defensible and more 
faithful to the Constitution’s text, history, and structure.13  

Second, I will argue that the experience of labor rights in the United States, 
including the recent assault on the constitutional status of labor from the Right, 

                                                           
10 On the nature of populism, including the claim to speak for the people eternally and 

exclusively, see J.-W. Müller, What Is Populism?, 2016; M. Anselmi, Populism: An Introduction, 
2018; S. Issacharoff, Democracy Unmoored: Populism and the Corruption of Popular Sovereignty, 
2023.  

11 E. Press, Josh Hawley and the Republican Effort to Love Labor, New Yorker (May 30, 
2025), https://www.newyorker.com/ 
news/the-lede/josh-hawley-and-the-republican-effort-to-love-labor.  

12 C. Robin, The Reactionary Mind, New York, 2011.  
13 See K. Andrias, Constitutional Clash: Labor, Capitalism, and Democracy, in Nw. U. L. 

Rev., vol. 118, 2024, p. 985 ff. To be sure, the labor movement, like the MAGA movement, is 
heterogeneous. This vision is advanced by the more progressive elements of the U.S. labor 
movement. 
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underscores that constitutional rights are contingent and contested, a product of 
democratic struggle rather than “natural” or “human.” As such, constitutional 
rights are inseparable from the broader political economy; they are both 
constituted by it and constitutive of it. The account of labor rights further shows 
that constitutional rights are not always a force for good. As recent research on 
authoritarianism highlights, constitutionalism can serve as a strategy of political 
domination as well as emancipation. Moreover, questions of “rights” cannot be 
viewed separately from questions of constitutional structure. Ultimately, I argue 
that advancing an ambitious, pro-worker, pro-democracy constitutional vision—
one that addresses both rights and structure and is part and parcel of a broader 
effort to transform the political-economy—is an essential part of combatting the 
rise of the authoritarian constitution. 

Part 2 of this Article will set the stage by describing, in broad strokes, the 
history of constitutional labor rights in the United States prior to the rise of 
Trump. Part 3 will unpack the competing arguments regarding labor rights from 
the contemporary American Right—the plutocrats and the populists—
recognizing that neither President Trump as an individual, nor the MAGA 
movement generally, espouses a single coherent ideology. It will then argue that 
the competing visions have more in common than is obvious at first glance, and 
are quite distinct from labor’s own constitutional aspirations. Part 4 will use the 
analysis to offer some reflections on constitutional rights generally.  

A caveat is important before proceeding: The political situation in the U.S. is 
changing rapidly. Each day, each week, the President defies the rule of law and 
violates established constitutional norms in new ways. Thus, the subject of this 
Article is inevitably a moving target. At the same time, the authoritarian impulses 
of the current government—including its anti-labor dimensions—have long roots 
in U.S. history. Examining the evolution of the contemporary Right’s approach to 
labor and its relationship to democracy and constitutionalism yields important 
insights even as events may overtake some of the specifics recounted below. 

 
 
2. History of U.S. Constitutional Labor Rights pre-MAGA  

 
Even before the rise of the authoritarian right in the United States, 

constitutional protection for labor rights was far more limited than in most 
European democracies.14 The French, Italian, Greek, and Spanish Constitutions 

                                                           
14 Many state constitutions include labor rights, but these are preempted by the federal law 

to the extent that they could be interpreted to provide organizing or bargaining rights for private 
sector employees. 
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all include explicit protections for collective bargaining and for the right to 
strike.15 In countries like Germany and Finland, a more general provision on 
freedom of association has been interpreted to protect both the right to bargain 
collectively and the right to strike.16 So too in Canada, where the state must pay 
financial penalties for legislative incursions on union members’ rights.17 

The U.S. Constitution, in contrast, contains no explicit protection for labor 
rights. In addition, the U.S. courts have largely rejected arguments that the 
Constitution’s more general provisions—including the First Amendment’s 
freedom of speech and assembly clauses, the Fourteenth Amendment’s protection 
of liberty and equality, and the Thirteenth Amendment’s prohibition on 
involuntary servitude—protect the collective action rights of workers or 
guarantee basic economic rights for working people.18 

 
A. Labor Rights from Reconstruction through the Gilded Age 
 

Yet, despite the paucity of Supreme Court doctrine, the labor movement in 
the United States has advanced a pro-worker constitutional vision throughout the 
nation’s history. And that vision finds substantial support in the Constitution’s 
text, structure, and history, particularly in wake of the Reconstruction 
Amendments.  

In the aftermath of the Civil War, formerly enslaved people and Radical 
Republican legislators sought to instantiate a system of “free labor” that would 
entail real freedom for workers and all citizens, white and black, as well as the end 
of chattel slavery.19 To that end, they successfully urged the ratification of the 

                                                           
15 IRLEX: Legal Database on Industrial Relations, Int’l Lab. Org. (2020), 

https://wwwex.ilo.org/dyn/irlex_en/f?p=14100:1000:0::NO:::#; M. Forde, Bills of Rights and 
Trade Union Immunities, Some French Lessons, in Indus. L.J., vol. 13, 1984, p. 44. 

16 Grundgesetz [GG] [Constitution] 9, translation at http://www.gesetze-im-
internet.de/englisch_gg/index.html; K. Ewing, Economic Rights, in M. Rosenfeld and A. Sajó 
(eds), The Oxford Handbook of Comparative Constitutional Law, 2012, p. 1044–45; see generally 
G. Thüsing, Recent Developments in German Labor Law: Freedom of Association, Industrial 
Action, and Collective Bargaining, in Ind. Int’l & Comp. L. Rev., vol. 9, 1998, p. 47 ff. 

17 See B. Walchuk, A Decade Later: The Legacy of the Supreme Court of Canada’s Health 
Services Decision on Workers’ Rights, in Glob. Lab. J., vol. 10, 2019, p. 62–63.  

18 K. Andrias, Constitutional Clash, cit.; K. Andrias, Speaking Collectively: The First 
Amendment, The Public Sector, and the Right to Bargain and Strike, in Knight First Amend. Inst., 
vol. 24-17, 2024.  

19 See L.S. VanderVelde, The Labor Vision of the Thirteenth Amendment, in U. Penn. L. 
Rev., vol. 138, 1989, p. 437; E. Foner, The Second Founding: How the Civil War and 
Reconstruction Remade the Constitution, 2019, p. 49; E. Foner, The Story of American Freedom, 
1998, p. 100–04. 
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Thirteenth, Fourteenth, and Fifteenth Amendments.20 The Radical Republicans 
imagined “freedom from the domination of others” at the core of this new 
system.21 Envisioning a society where Black Americans, as well as white, would 
enjoy civil, political, and social rights, their aspiration was that the new 
constitutional provisions would enable real freedom, including in the realm of 
labor.22 

Their hopes were soon dashed. While the then-nascent labor movement saw 
“a fertile field for labor organization” in this new system, white state legislatures 
in the South sought to control the increasing militancy of freed Black workers by 
passing the Black codes.23 And in a series of cases, the Supreme Court soon 
eviscerated the promise of the Reconstruction Amendments. The Court 
systematically undermined Congress’ ability to enforce the Thirteenth, 
Fourteenth, and Fifteenth Amendments, striking down Congress’s efforts to 
provide rights to formerly enslaved people in the South.24 By 1877, political 
support for Reconstruction collapsed as well. As part of the 1877 compromise, 
federal troops withdrew from the South, and Black Americans were returned to 
conditions akin to slavery, with Jim Crow laws enacted throughout the region.25 
Labor was anything but free. Indeed, under the convict leasing system, Black 
prisoners’ labor was priced in terms “taken directly from slave terminology.”26  

                                                           
20 E. Foner, The Second Founding, cit., p. 21–103. 
21 L.S. VanderVelde, The Anti-Republican Origins of the At-Will Employment Doctrine, 

in Am. J. Legal Hist., vol. 60, 2020, p. 406–09 (maintaining that holding a man to his contract to 
provide services or owning his labor was essentially owning the person himself (citing E. 
Anderson, Private Government: How Employers Rule Our Lives (And Why We Don’t Talk 
About It), 2017, p. 45–46)).  

22 L. VanderVelde, Thirteenth Amendment, cit., p. 437. 
23 See P. S. Foner and R. L. Lewis (eds), The Black Worker to 1896, vol. 1, 1978, p. 316, 

335–36, 340–41, 348–51. 
24 See, e.g., United States v. Reese, 92 U.S. 214 (1875) (limiting power to enforce Fifteenth 

Amendment); United States v. Cruikshank, 92 U.S. 542 (1875) (limiting power to enforce 
Fourteenth and Fifteenth Amendments); United States v. Harris, 106 U.S. 629 (1883) (limiting 
power to enforce Thirteenth and Fourteenth Amendments and striking down parts of Ku Klux 
Klan Act of 1871); The Civil Rights Cases, 109 U.S. 3 (1883) (limiting the power to enforce 
Thirteenth and Fourteenth Amendments and striking down the Civil Rights Act of 1875). See also 
E. Foner, The Supreme Court and the History of Reconstruction—And Vice-Versa, in Colum. L. 
Rev., vol. 112, 2012, p. 1585, 1589–90; E. Foner, Reconstruction: America’s Unfinished 
Revolution, 1863–1877, 1988; J. M. Balkin, The Reconstruction Power, in N.Y.U. L. Rev., vol. 85, 
2010, p. 1801, 1820.  

25 E. Foner, Reconstruction, cit. at 443; H.L. Gates, Jr., Stony The Road: Reconstruction, 
White Supremacy, and the Rise of Jim Crow, 2019, p. 29–35.  

26 D.A. Novak, The Wheel of Servitude: Black Forced Labor After Slavery, 1978, p. 34.  
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Meanwhile, in the North, working conditions were declining. Rapid 
industrialization led to widespread economic inequality and highly exploitative 
working conditions for a growing class of immigrant workers. Sweatshops and 
child labor were the norm; the labor movement and progressive allies struggled 
to enact laws that would limit hours and raise wages.27  

During this period, from the late 1800s until the 1930s, not only was collective 
action by workers not affirmatively protected by the Constitution, but it was also 
treated as illegal—first under criminal conspiracy theories, then civil conspiracy, 
then antitrust laws. Strikes were brutally repressed and labor leaders jailed.28 The 
Supreme Court and lower courts also struck down hundreds of democratically 
enacted state and federal laws that provided for minimum wages, maximum 
hours, and otherwise protected workers and consumers.29 According to the Court, 
such laws violated “the freedom to contract” implicitly protected by the 
Fourteenth Amendment’s Due Process clause.30 This view was most famously 
advanced in the case Lochner v. New York, in which the Court struck down a 
New York law limiting the hours bakers could work to a mere sixty per week.31 
At the same time, the Court routinely struck down federal labor statutes as 
exceeding congressional authority: In Hammer v. Dagenhart, for example, the 
Court rejected a law preventing the interstate shipment of goods produced by 
child labor; in Bailey v. Drexel Furniture Co., the Court struck down a federal law 
imposing a tax on the same.32 In Adair v. United States, the Court found that a 
statute criminalizing discrimination on the basis of union participation was not 
only an impermissible “invasion” of employers’ “personal liberty,” as in Lochner, 
but also outside the bounds of Congress’ Commerce power.33 By 1900, 

                                                           
27 E. Foner, Freedom, cit., p. 124–28; P.A. Shackel and M. Palus, The Gilded Age and 

Working-Class Industrial Communities, in Am. Anthropologist, vol. 108, 2006, p. 828; see also L. 
Norris, The Worker’s Constitution, in Fordham L. Rev., vol. 87, 2019, p. 1465–66; W. E. Forbath, 
The Ambiguities of Free Labor: Labor and the Law in the Gilded Age, Wis. L. Rev., 1985, p. 787, 
812.  

28 See C.L. Tomlins, The State and the Unions: Labor Relations, Law, and the Organized 
Labor Movement In America, 1880–1960, 1985, p. 49–52, 61–67; W.E. Forbath, The Shaping of 
the American Labor Movement, in Harv. L. Rev., vol. 102, 1989, p. 1133 n.78, 1185–95, 1237; P. 
Taft and P. Ross, American Labor Violence: Its Causes, Character, and Outcome, in H.D. Graham 
and T.R. Gurr (eds), Violence in America: Historical and Comparative Perspectives, vol. 1, 1969, 
p. 221. 

29 See W. E. Forbath, The Shaping of the American Labor Movement, cit., p. 1133, 1139.  
30 Id.  
31 Lochner v. New York, 198 U.S. 45 (1905). 
32 Hammer v. Dagenhart, 247 U.S. 251 (1918); Bailey v. Drexel Furniture Co., 259 U.S. 20 

(1922). 
33 Adair v. United States, 208 U.S. 161, 173 (1908). 
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approximately sixty labor laws had been struck down by state and federal courts; 
by 1920, the number was closer to three hundred.34  

But despite the Supreme Court’s anti-labor orientation and its claim to be the 
sole interpreter of the Constitution, workers and their allies advanced their own 
constitutional vision, one that better fulfilled the Constitution’s promise: They 
“sought a commitment to nondomination, democracy, and an equitable 
distribution of wealth and power.”35 They rejected the idea that collective action 
constituted an illegal conspiracy, as well as the Court’s parsimonious view of 
congressional power and the formal approach to liberty that left laborers anything 
but free.36 They argued that the First Amendment protected their right to 
organize and protest, a “right of agitation,” as the American Civil Liberties Union 
(ACLU) proposed at the time.37 And they contended that the Thirteenth and 
Fourteenth Amendments allowed Congress to legislate to protect workers’ liberty 
and equality and required an end to the vestiges of slavery.38 Indeed, though the 
Court had interpreted the Thirteenth Amendment narrowly, as protecting only 
the individual right to quit, union leaders argued that it necessarily encompassed 
the right to organize and to strike—such was “the difference between slavery and 
freedom.”39 More often than not they advanced these claims not in courts but 
through labor protest. 

 
B. The New Deal 
 

Then, in 1929, came the Great Depression. In the face of massive labor unrest 
and devastating economic conditions, Congress and President Roosevelt came to 
embrace much of the labor movement’s constitutional vision. Notwithstanding 
the Supreme Court’s hostile jurisprudence, Congress enacted legislation to protect 
workers’ rights, including the right to engage in collective action and the right to 
fair, or at least minimum, economic conditions. Most notably, in 1935, Congress 

                                                           
34 W.E. Forbath, The Shaping of the American Labor Movement, cit., p. 1133 n.78. 
35 K. Andrias, Constitutional Clash, cit., p. 1003; see also J. Fishkin and W.E. Forbath, The 

Anti-Oligarchy Constitution, Cambridge Mass., 2024.  
36 Andrias, Constitutional Clash, cit., p. 1003–05.  
37 L. Weinrib, The Right to Work and the Right to Strike, in U. Chi. Legal F., 2018, p. 526 

(quoting ACLU, The Fight for Free Speech, 1921, p. 4–18); see also K. Andrias, Speaking 
Collectively, cit.; L. Weinrib, Civil Liberties Outside the Courts, in Sup. Ct. Rev., 2014, p. 326–30.  

38 J. G. Pope, Labor’s Constitution of Freedom, in Yale L.J., vol. 106, 1997, p. 942–43; see 
also W. E. Forbath, Caste, Class, and Equal Citizenship, in Mich. L. Rev., vol. 98, 1999, p. 59; J.G. 
Pope, The Thirteenth Amendment Versus the Commerce Clause: Labor and the Shaping of the 
Post-New Deal Constitutional Order, 1921–1957, in Colum. L. Rev., vol. 102, 2002, p. 1 ss.  

39 J.G. Pope, The First Amendment, the Thirteenth Amendment, and the Right to Organize 
in the Twenty-First Century, in Rutgers L. Rev., vol. 51, 1999, p. 964. 
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passed the NLRA, which protects the right to organize, bargain, and strike, and 
established an agency, the NLRB, to enforce those rights.40  

At the time, the constitutional status of this cornerstone labor legislation was 
uncertain.41 Most observers thought the Court would strike the law down as 
exceeding congressional power.42 But after President Franklin Delano Roosevelt 
and the Congressional Democrats won the 1936 election in a landslide, and 
Roosevelt threatened to expand the Supreme Court (traditionally composed of 
nine justices) with additional, more pro-New Deal justices, Justice Owen J. 
Roberts reversed course and joined his more progressive colleagues to uphold the 
Act in the famous case of Jones & Laughlin.43 This decision followed on the heels 
of the West Coast Hotel case, in which Justice Roberts similarly switched his prior 
position and upheld a minimum wage law, engaging in what came to be known 
as “the switch in time that saved nine”—the court of nine justices.44 The Court 
similarly upheld the Fair Labor Standards Act and the Social Security Act, as well 
as other state laws previously struck down on freedom of contract grounds.45   

In the aftermath of the New Deal, as millions of workers organized unions, 
there were even a few gestures from the Court toward the idea that the 
Constitution affirmatively protects labor rights. In Jones & Laughlin, when 
upholding the NLRA as a valid exercise of Congress’s commerce power, the Court 
referred to the right to organize as “fundamental”: “[T]he statute goes no further 
than to safeguard the right of employees to self-organization and to select 
representatives of their own choosing for collective bargaining or other mutual 

                                                           
40 National Labor Relations Act, 29 U.S.C. §§151–169 (1935). 
41 K. Andrias, The Constitutional Fight over the NLRA and the NLRB: A 90 Year Reprise, 

in Modern Am. Hist., 2025, p. 2. 
42 Id; see also L.H. Keyserling, The Wagner Act: Its Origin and Current Significance, in 

Geo. Wash. L. Rev., vol. 29, 1960, p. 210.  
43 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937); see also J.A. Gross, The 

Making of the National Labor Relations Board: A Study in Economics, Politics, and the Law 
1933–1937, 1974, p. 172; W.E. Leuchtenburg, Franklin D. Roosevelt and the New Deal 1932–
1940, 1963, p. 231; J.R. Braga, The Other Switch in Time: How the Opposition Changed the 
Debate over the Court-Packing Plan and Won, in Geo. J.L. & Pub. Pol’y, vol. 17, 2019, p. 657, 
669–671.  

44 J.Q. Barrett, Attribution Time: Cal Tinney’s 1937 Quip, “A Switch in Time A Switch in 
Time’ll Save Nine”, in Okla. L. Rev., vol. 73, 2021, p. 229; see West Coast Hotel Co. v. Parrish, 
300 U.S. 379 (1937) (holding that states could impose minimum wage regulations on employers).  

45 See United States v. Darby, 312 U.S. 100 (1941) (upholding the Fair Labor Standards 
Act); Steward Machine Co. v. Davis, 301 U.S. 548 (1937) (upholding the unemployment 
compensation provisions of the Social Security Act of 1935). See also B. Cushman, Rethinking the 
New Deal Court, in Va. L. Rev., 1994, p. 201, 204–05.  
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protection without restraint or coercion by their employer. That is a fundamental 
right.”46 

A few years later in Thornhill v. Alabama, the Court struck down a state 
statute that criminalized picketing, emphasizing the relationship between labor 
rights and the First Amendment: “In the circumstances of our times the 
dissemination of information concerning the facts of a labor dispute must be 
regarded as within that area of free discussion that is guaranteed by the 
Constitution. . . . Members of a union might, without special statutory 
authorization by a State, make known the facts of a labor dispute, for freedom of 
speech is guaranteed by the Federal Constitution.” 47 The Court recognized that 
restrictions on labor rights could lead to restrictions on broader democratic 
rights. States may not “impair the effective exercise of the right to discuss freely 
industrial relations which are matters of public concern. A contrary conclusion 
could be used to support abridgment of freedom of speech and of the press 
concerning almost every matter of importance to society.”48 

And in Pollock v. Williams, the Court recognized Congress’s power to enforce 
the free labor promise of the Thirteenth Amendment by prohibiting exploitative 
labor relations.49 Striking down a Florida peonage law as violative of a federal 
statute, it reasoned:  
 
“When the master can compel and the laborer cannot escape the obligation to go on, 
there is no power below to redress and no incentive above to relieve a harsh overlordship 
or unwholesome conditions of work. Resulting depression of working conditions and 
living standards affects not only the laborer under the system, but every other with whom 
his labor comes in competition. Whatever of social value there may be, and of course it 
is great, in enforcing contracts and collection of debts, Congress has put it beyond debate 
that no indebtedness warrants a suspension of the right to be free from compulsory 
service.”50 

 
President Roosevelt, too, advanced a capacious vision of constitutional labor 

rights—and economic rights more generally. Most famously, in 1944, he urged 
the adoption of a “second Bill of Rights,” arguing that: “We have come to a clear 
realization of the fact that true individual freedom cannot exist without economic 
security and independence. Necessitous men are not free men. People who are 

                                                           
46 301 U.S. 1, 33 (1937). 
47 310 U.S. 88, 102, 103 (1940). 
48 Id. at 104. 
49 Pollock v. Williams, 322 U.S. 4, 18 (1944).  
50 Id.; see also United States v. Reynolds, 235 U.S. 133 (1914); Bailey v. Alabama, 219 U.S. 

219 (1911); Clyatt v. United States, 197 U.S. 207 (1905) (all striking down state peonage statutes). 
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hungry and out of a job are the stuff of which dictatorships are made. In our day 
these economic truths have become accepted as self-evident. We have accepted, 
so to speak, a second Bill of Rights under which a new basis of security and 
prosperity can be established for all — regardless of station, race, or creed.” 51 
The rights enumerated by Roosevelt included “[t]he right to a useful and 
remunerative job in the industries or shops or farms or mines of the nation” and 
“[t]he right to earn enough to provide adequate food and clothing and 
recreation.” 

 
      C. Labor Rights During Mid-Century Keynesianism  
 

In the end, neither FDR’s Second Bill of Rights nor the labor movement’s own 
vision became a lasting part of U.S. statutory or constitutional law. Instead, in the 
post-World War II period, business mobilized against labor and the NLRA was 
amended to cut back on labor rights.52 In 1947, Congress passed the Taft–Hartley 
Act, which, among other provisions, banned secondary boycotts and strikes, 
excluded more workers from union coverage, and codified workers’ right to 
“refrain” from union activity.53 It also enabled states to prohibit union shops by 
enacting so-called “right to work laws,” which disable unions from charging all 
workers fees to cover the cost of collective bargaining and representation.54 And 
Taft–Hartley required union officers to swear they were not Communists,55 a 
clause that even “veteran” anti-Communists like United Mine Workers president 
John L. Lewis called “the first ugly, savage thrust of Fascism in America.”56 
Through much of the following decade, leftists—including some of its most 
successful CIO-affiliated organizers—were purged from labor’s ranks.57  

                                                           
51 F. D. Roosevelt, Message to Congress on the State of the Union (Jan. 11, 1944), 

https://www.presidency.ucsb.edu/ 
documents/state-the-union-message-congress. Roosevelt outlined eight key rights: the right to a 
useful job; a living wage for adequate food, clothing and recreation; fair income for farmers; fair 
trade for business; decent housing; access to medical care; protection from economic hardship 
due to old age, sickness, accident, and unemployment; and the right to education.  

52 N. Lichtenstein, Taft–Hartley: A Slave Labor Act?, in Cath. U.L. Rev., vol. 47, 1998, p. 
782–85. 

53 Labor Management Relations (Taft–Hartley) Act, 29 U.S.C. § 141 (1947) (amending the 
National Labor Relations Act of 1935). In particular, see 29 U.S.C. § 158(b) (discussing unfair 
labor practices by unions); 29 U.S.C. § 151 (discussing the “right to refrain” from union activity). 

54 Id. § 14(b). 
55 29 U.S.C. § 159(h) (1958) (repealed by Labor-Management Reporting and Disclosure 

(Landrum–Griffin) Act of 1959 § 201(d), Pub. L. No. 86-257, 73 Stat. 525). 
56 N. Lichtenstein, State of the Union: A Century of American Labor, 2013, p. 115. 
57 See id. at 116–18; see also N. Lichtenstein, Taft–Hartley, cit.  
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As a constitutional matter, labor law survived. But the labor movement’s more 
ambitious constitutional vision—which would have guaranteed both rights to 
organize and strike and social welfare rights—did not. Instead, a rough 
constitutional settlement was reached: The Supreme Court continued to allow 
Congress and state governments wide latitude to legislate to protect workers, 
including by creating administrative agencies dedicated to enforcing labor law. 
However, the Supreme Court interpreted the U.S. Constitution to provide little or 
no affirmative constitutional protection for labor rights or minimum economic 
entitlements.58 

This constitutional settlement fell short of the aspirations of past generations 
of worker movements who had argued that the U.S. Constitution sought to make 
real a system of “free labor” including through the rights of freedom of association 
and assembly as well as minimum economic entitlements. It also fell far short of 
what most European democracies achieved during this period. For example, 
France’s postwar constitution, ratified in 1946, contains the rights to trade union 
action, to workers’ participation in management, and to strike.59 Likewise, in 
1953, Denmark codified the right to free association, including the right to form 
and to join trade unions.60  

Still, the mid-century constitutional approach in the United States was a vast 
improvement over the prior Lochner era. The 1930s settlement enabled Congress 
and the states to legislate to protect labor rights, including to protect the right to 
organize, bargain and strike; to provide for minimum wages, wage and hour 
protections; to prohibit child labor and guarantee basic social security; and to 
create administrative agencies to enforce those laws. 

For the next few decades, during the period defined by Keynesian 
economics,61 labor thrived in the United States. Workers continued to engage in 
militant collective action; strike activity was ten times higher during that period 

                                                           
58 See K. Andrias, Constitutional Clash, cit.  
59 IRLEX: Legal Database on Industrial Relations, cit. 
60 The Constitutional Act of Denmark June 5, 1953, ch. 8, sec. 78, 

https://www.thedanishparliament.dk/-/media/sites/ft/pdf/publikationer/the-constitutional-act-
of-denmark.pdf; Freedom of Association in the Danish Labour Market, Workplace Denmark, 
https://workplacedenmark.dk/working-conditions/freedom-of-association-in-the-labour-
market. 

61 Keynesian economics, spearheaded by economist John Maynard Keynes, advocated for 
active government intervention to stabilize economies and influenced Roosevelt’s New Deal. FDR: 
From Budget Balancer to Keynesian, Franklin D. Roosevelt Presidential Libr. & Museum, 
https://www.fdrlibrary.org/budget. 
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than after 1980.62 Real wages doubled between 1947 and 1967.63 Unions achieved 
strong collective bargaining agreements and made significant inroads into 
organizing the public sector and growing service industries.64  

But this flourishing was limited in critical ways. For one, Keynesianism, which 
advanced a vision that unions were good because they were good for the economy, 
rendered labor law “an act of interest convergence” at the expense of unions’ 
more transformative goals.65 Second, the statute itself omitted important sectors 
of workers—agricultural and domestic workers—largely along racial lines.66 
Third, despite the New Deal’s “social democratic aspirations,”67 the labor law 
regime in the United States was articulated through private contractual 
relationships, characterized by worksite-level rather than industry-wide 
bargaining.68 And unions’ aspirations for a social democratic welfare system, 
which they would play a role in shaping, were denied. 

In industries where unions had been able to organize a critical mass, like auto 
and steel, workers (generally white and male) exerted enough power to force 
industry-wide bargaining and to win substantial wage and benefit gains. But more 
broadly, American law did not facilitate the sectoral bargaining “characteristic” 
of Northern European industrial relationships.69 In less oligopolistic or unionized 
industries, like food processing or textiles—industries that disproportionately 
employed women and people of color—even cost of living adjustments were hard 
to come by.70    

In contrast to this deep, and deeply American, fragmentation, European labor 
relations tended to organize itself around centralized bodies on both the employee 
and employer side through mechanisms like sectoral bargaining or works 

                                                           
62 See N. Lichtenstein, State of the Union, cit., p. 99.  
63 A. Sherman, D. Trisi and J. Cureton, A Guide to Statistics on Historical Trends in Income 

Inequality, Ctr. on Budget & Pol’y Priorities, https://www.cbpp.org/research/poverty-and-
inequality/a-guide-to-statistics-on-historical-trends-in-income-
inequality#:~:text=The%20years%20from%20the%20end,and%20the%20income%20gap%2
0widened (last updated Dec. 11, 2024).  

64 See id. at 182–84. 
65 D. Reddy, After the Law of Apolitical Economy: Reclaiming the Normative Stakes of 

Labor Unions, in Yale L.J., vol. 132, 2023, p. 1396, 1417–18.  
66 See N. Lichtenstein, State of the Union, cit., p. 111–12. 
67 Id. at 27, 102–03; K. Andrias, The Forgotten Promise of the Fair Labor Standards Act, 

in Yale L.J., vol. 128, 2019, p. 616 ss. 
68 See K. Andrias, The New Labor Law, in Yale L.J., vol. 126, 2016, p. 16; see also N. 

Lichtenstein, A Contest of Ideas, 2013, p. 79; M. Barenberg, The Political Economy of the Wagner 
Act, in Harv. L. Rev., vol. 106, 1993, p. 1415–18 (tracing the evolution of the Wagner Act’s “proto-
Keynesian” components to modern corporatism). 

69 See N. Lichtenstein, Contest of Ideas, cit., p. 98.  
70 See N. Lichtenstein, State of the Union, cit., p. 128–29. 
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councils, with employers’ associations representing management interests. These 
collective representatives were able to achieve accords based on “mutual trust” 
rather than resorting to a body of law that “tended to be viewed … as a body of 
rules which one side has succeeded in enacting at the expense of the other.”71 
European unions during this period also played a role in shaping and 
safeguarding robust social welfare systems.72  

 
D. Rise of Neoliberalism 

 
Whatever accord had been achieved between labor and management through 

the end of the 1960s in the United States, the detente was short-lived.73 In the 
1970s and ’80s, with the rise of globalization, financialization, the fissuring of the 
employment relationship, and the ascendancy of neoliberalism more broadly, 
labor lost power across all western democracies but particularly in the United 
States.74 No longer did unions enjoy significant bargaining power with the 
capacity to influence labor market policy and macroeconomic policy more 
generally. Meanwhile, the once-Keynesian U.S. economy became decidedly 
neoliberal, emphasizing market solutions and deregulation, albeit with state 
intervention to support corporations.75 Labor rights and unions increasingly were 
seen as market impeding and a drain on the public fisc.76 And while employers 
were never pro-union, even during the “accord” era, President Ronald Reagan’s 
summary firing of striking air traffic controllers in 1980 represented a marked 
shift in business norms where open union-busting was not just acceptable, but 
encouraged.77 

                                                           
71 See D.C. Bok, Reflections on the Distinctive Character of American Labor Laws, in Harv. 

L. Rev., vol. 84, 1971, p. 1394, 1406–08, 1448–51. 
72 See K. Thelen, Varieties of Liberalization and the New Politics of Social Solidarity, 2014, 

p. 2, 16.  
73 See N. Lichtenstein, State of the Union, cit., p. 123–26, 129–42 (tracing hostilities 

between labor and management after the Taft–Hartley Act). 
74 See J. Rosenfeld, What Unions No Longer Do, 2014, p. 12–13 (describing falling 

unionization rates since the 1970s across eight industrial democracies); J. G. Pope, Labor and the 
Constitution: From Abolition to Deindustrialization, in Tex. L. Rev., vol. 65, 1987, p. 1978–79 
(discussing how capital mobility has enabled fundamental shifts in labor–management dynamics).  

75 See J.L. Campbell and O.K. Pedersen (eds), The Rise of Neoliberalism and Institutional 
Analysis, 2001; D.S. Grewal and J. Purdy, Introduction: Law and Neoliberalism, in L. & Contemp. 
Probs., vol. 77, 2014.  

76 See D. Reddy, op. cit., p. 1425–27 (describing conservative economists Friedrich Hayek 
and Milton Friedman’s perspectives on unions). 

77 See K. Andrias, Speaking Collectively, cit., p. 8; see also J. Burns, Strike Back: Using the 
Militant Tactics of Labor’s Past to Reignite Public Sector Unionism Today, 2014, p. 50; J.A. 
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Conservatives increasingly coopted the language of social justice movements 
to champion the cause of workers “oppressed by big labor” in what became 
known as the “right to work” movement. That effort opposed unions, and, in 
particular, mandatory fees to unions obligated to represent all workers.78 Elected 
officials and conservative think tanks like the Mackinac Center for Public Policy 
and the Heritage Foundation advocated for “right to work laws” and against 
collective bargaining generally.79  

Similar political-economic changes occurred in Europe, but against a more 
pro-labor background. The shift away from Keynesianism challenged the 
industrial order on which the Western European system of collective bargaining 
was premised: With both trade union density and industrial action on the decline, 
employers were at liberty to narrow the scope of their bargaining agreements.80 
Consistent with their more cooperative posture towards management interests, 
some European unions supported, or at least acceded to, neoliberal restructuring 
while demanding participation in such restructuring (for example, in discussions 
about the Maastricht Treaty and European Monetary Union).81 At the same time, 
in an effort to stave off the neoliberal attack on labor rights, European labor 
advocates sought to constitutionalize collective labor rights or to put more 
emphasis on the constitutional and international human rights protections that 
already existed.82 The hope was that constitutionalization offered a path to stem 
labor’s decline; the idea was that labor rights could be put beyond the reach of 
ordinary government action, beyond macroeconomic trends.   

In contrast, there was no serious effort in the United States to achieve 
constitutional labor rights in the face of economic transformation. So thoroughly 
neoliberal was the American economy, and so antithetical to the mid-twentieth 
century American constitutional system were the ideas of positive and collective 
rights, that by the 1980s few in the United States still urged affirmative 
constitutional protections for labor, whether the right to organize, bargain, or 

                                                           
McCartin, Collision Course: Ronald Reagan, the Air Traffic Controllers, and the Strike that Changed 
America, 2011. 

78 S. Z. Lee, The Workplace Constitution from the New Deal to the New Right, 2014, p. 
240–43. 

79 See generally M. Kaminski, How Michigan Became a Right to Work State: The Role of 
Money and Politics, in Lab. Stud. J., vol. 40, 2015, p. 362 ss. 

80 See J. Waddington, T. Müller and K. Vandaele, Setting the Scene: Collective Bargaining 
Under Neoliberalism, in B. Jackson (ed), Handbook of Neoliberalism, 2016, p. 5–6. 

81 See generally A. Bieler, Co-option or Resistance? Trade Unions and Neoliberal 
Restructuring in Europe, in Cap. & Class, vol. 31, 2007, p. 111 ss.  

82 See R. Dukes, Constitutionalizing Employment Relations, in J. L. & Soc., vol. 35, 2008, 
p. 341 ss.; E. Tucker, Labor’s Many Constitutions (and Capital’s Too), in Comp. Lab. L. & Pol’y 
J., vol. 33, 2012, p. 360–73.   
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strike, or the right to minimum wages and basic economic goods.83 After a 
century-plus of judicial assault, save for a handful of wins between 1937 and 1947, 
labor had become increasingly skeptical of constitutional law’s ability to protect 
its interests.84 Instead, workers advanced rights-based arguments—the right to a 
minimum wage, to form a union, to dignity at work—that tended to have more 
purchase at the worksite or state legislative level and made appeals to 
international human rights, rather than sounding in constitutional law.85  

Still, even during decades of neoliberalism, statutory labor law and the agency 
that enforces it were still understood as constitutionally permissible. Though far 
from perfect, the vestigial New Deal constitutional compromise safeguarded 
unions from criminal and civil sanction, allowed the NLRB to function, and 
provided basic labor rights for many (albeit not all) workers through statute. 

 
 
3. Labor Rights in the Era of Right-Wing Plutocrats and Populists 

 
Business and the Right never stopped opposing labor law, questioning its 

legitimacy and its constitutionality. The global financial crisis of 2008 
emboldened these forces, enabling a renewed assault on labor rights. In response 
to the financial crisis, several European countries—Italy, Greece, and Spain, in 
particular—took actions that limited constitutional labor and employment rights, 
while also weakening the social welfare system.86 In the United States, where no 
such constitutional rights existed, anti-labor forces were successful at further 
eroding statutory protections for unions. They enacted a spate of new “right to 
work laws,” which limited union funding.87 Conservatives in numerous states also 

                                                           
83 See K. Andrias, Building Labor’s Constitution, in Tex. L. Rev., vol. 94, 2016, p. 1598 

(discussing reasons for labor’s reluctance to make constitutional arguments).  
84 Id. at 1594–95, 1609–12. 
85 Id. at 1603–07 (discussing the Fight for $15, Domestic Workers Alliance, Our WalMart, 

and other campaigns). 
86 G. Frosecchi, Fundamental Labour Rights and the Constitution: Constitutional Balancing 

in Italy and Spain (2023); X. Contiades and A. Fotiadou, How Constitutions Reacted to the 
Financial Crisis, in Constitutions and the Global Financial Crisis, 2013, p. 9; A. Koukiadaki and L. 
Kretsos, Opening Pandora’s Box: The Sovereign Debt Crisis and Labour Market Regulation in 
Greece, in Indus. L.J., vol. 41, 2012, p. 276 ss.; I. Ktsaroumpas, De-Constitutionalising Collective 
Labour Rights: The Case of Greece, in Indus. L.J., vol. 47, 2018, p. 465 ss.  

87 See, e.g., Wisconsin’s “Right-to-Work” Law, Wis. Legis. Council Info. Memorandum 
(2015) (discussing 2015 Wisconsin 1 and listing the twenty-four other states with Right-to-Work 
laws); see also J. Peck, The Right to Work, and the Right at Work, in Econ. Geography, vol. 92, 
2015, p. 4 (explaining how, after 2008, a “new generation” of local Right-To-Work ordinances 
was hatched).  
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capitalized on fiscal shortages to pass state laws limiting the right of public sector 
workers to bargain collectively.88 Then, during the first Trump Administration, 
with new conservative appointments to the Supreme Court, challenges to labor 
law gained strength. Although President Biden sought to bolster labor and reverse 
these trends, the Court and a conservative Congress remained a barrier to pro-
labor reforms. And with Trump’s second victory, corporate influence on the 
executive branch has reached new heights. Not only do conservative, anti-labor 
ideologues occupy leadership positions, but Trump has unabashedly adopted a 
kleptocratic “pay-for-access” approach.89 The United States is now witnessing a 
frontal assault against labor law and against the administrative law and 
constitutional structures that enable the government to protect workers more 
broadly. 

 
A. Plutocrats 

 
The anti-labor sentiment of the Trump coalition is epitomized by Elon Musk, 

who served in the Administration for its opening months and sought to reshape 
government through the so-called Department of Government Efficiency. Musk, 
who has proclaimed that he “disagree[s] with the idea of unions” has been at the 
vanguard of constitutional attacks against labor law.90 Even before the election, 
Musk’s company Space X, along with other leading corporations like Amazon 
and Starbucks, argued in litigation that the NLRB is unconstitutional.91  

This corporate constitutional attack on the labor agency has several 
components, all of which build on longstanding conservative legal theory. First, 
the corporations argue that statutory limitations on the President’s ability to fire 
Board members are unconstitutional. President Trump put this argument into 
practice during his first week in office. For the first time ever, the President fired 

                                                           
88 R. Milkman and S. Luce, Labor Unions and the Great Recession, in Russell Sage Found. 

J. Soc. Sci., vol. 3, 2017, p. 158 (finding that in 2011 and 2012 alone, fifteen states passed laws 
restricting public employees’ collective bargaining rights).  

89 J. Bidgood, How Trump Is Forcing Foes to Pay Up, N.Y. Times (Aug. 20, 2025), 
https://www.nytimes.com/ 
2025/08/20/us/politics/trump-payments-colleges-law-firms.html; K. P. Vogel and D. Yaffe-
Bellany, Donor List Suggests Scale of Trump’s Pay-for-Access Operation, N.Y. Times (Aug. 2, 
2025), https://www.nytimes.com/2025/08/02/us/politics/ 
donor-list-suggests-scale-of-trumps-pay-for-access-operation.html.  

90 S. Greenhouse, Elon Musk Says Letting Workers Unionize Creates ‘Lords and Peasants’. 
What?, The Guardian (Dec. 20, 2023), 
https://www.theguardian.com/commentisfree/2023/dec/20/elon-musk-unions-tesla.  

91 This section draws from a forthcoming essay in Modern History. See K. Andrias, The 
Constitutional Fight over the NLRA and the NLRB, cit.  
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a Board member—indeed, the Chair of the Board, Gwynne Wilcox. 92 Under the 
statute, NLRB Board members can be fired only “for neglect of duty or 
malfeasance in office.”93 Drawing on conservative legal scholarship, Trump defied 
that rule, arguing that protections against removal violate his powers under 
Article II, which establishes a “unitary executive” with authority over the entire 
executive branch.94 The Supreme Court had rejected similar arguments and 
upheld the creation of independent agencies as far back as 1935, holding in 
Humphrey’s Executor that Congress has power to create multimember expert 
boards, with members removable only for cause.95 The NLRB is just one of many 
agencies with this structure, which aims to insulate agencies from political 
pressure and ensure some measure of independence.96 Yet, despite the 
longstanding precedent affirming Congress’s power to establish independent 
agencies, in May of 2025, the Supreme Court’s conservative majority signaled its 
sympathy to the Trump and corporate arguments against removal protections—
and in favor of the unitary executive theory—by staying an injunction that a lower 
court had entered in favor of Chair Wilcox.97 Then, in August 2025, the Fifth 
Circuit Court of Appeals held that the removal limitations were unconstitutional 
and enjoined the Board from functioning.98 Meanwhile, President Trump fired 
leaders of several other agencies, including the Federal Trade Commission, and, 
in June 2026, the Supreme Court ultimately affirmed his authority to do so in 

                                                           
92 Firing NLRB Board Member Gwynne Wilcox, Econ. Pol’y Inst. (May 23, 2025), 

https://www.epi.org/policywatch/firing-nlrb-board-member-gwynne-wilcox/. 
93 29 U.S.C. § 153(a). 
94 See A. Bamzai and S. Prakash, The Executive Power of Removal, in Harv. L. Rev., vol. 

136, 2023, p. 1758 (“Without removal, there is no unitary, responsible Chief Executive.”); D.D. 
Birk, Interrogating the Historical Basis for a Unitary Executive, in Stan. L. Rev., vol. 73, 2021, p. 
179; Brief for Appellee at 13–18, Space Expl. Techs. Corp. v. NLRB, Nos. 24-10855, 24-40533, 
24-50637 (5th Cir. Dec. 11, 2024); see also NLRB v. Starbucks Corp., 125 F.4th 78, 86–89 (3d Cir. 
2024) (declining to consider Starbucks’ constitutional claim with respect to ALJs on jurisdictional 
grounds). 

95 295 U.S. 602 (1935). The challengers attempt to distinguish Humphrey’s Executor by 
arguing that the NLRB members exercise functions more executive in nature. Brief for Appellee 
at 28–33, Space Expl. Techs. Corp. v. NLRB, Nos. 24-10855, 24-40533, 24-50637 (5th Cir. Dec. 
11, 2024); Brief for Appellant at 2–4, Amazon v. NLRB, No. 24-50761 (5th Cir. Oct. 24, 2024); 
see Seila L. LLC v. CFPB, 140 S. Ct. 2183, 2204 (2020) (rejecting removal protections for agency 
director as violation of the separation of powers). 

96 See Trump v. Wilcox, 145 S. Ct. 1415 (2025) (Kagan, J., dissenting) (discussing 
Humphrey’s Executor’s application to the Merit Systems Protection Board, Federal 
Communications Commission, Federal Trade Commission, and Federal Reserve Board). 

97 Id.  
98 Space Expl. Techs. Corp. v. NLRB, No. 24-10855, 2025 WL 2396748 (5th Cir. Aug. 19, 

2025).  
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Trump v. Slaughter.99 By a 6-3 vote, the Court overruled the bedrock precedent, 
Humphrey’s Executor, and held unconstitutional the structure of much of the 
federal government.100 

The constitutional attack on the labor agency (as well as other agencies) is not 
limited to the independence of Board members. Musk’s Space X and other 
corporate challengers also attempt to eradicate job protections for the NLRB’s 
Administrative Law Judges (ALJs), who hear, settle, and decide unfair labor 
practice cases nationwide.101 The corporations argue that these removal 
protections also prevent the President from exercising control over the executive 
branch, which in turn prevents public accountability of government.102 In August 
2025, the Fifth Circuit ruled in favor of the corporations, on this point as well, 
holding that removal protections for NLRB ALJs are also unconstitutional.103 It 
then enjoined the agency from functioning, rather than severing the provisions it 
deemed unconstitutional. If the Supreme Court eventually affirms this approach, 
it will not only disable the NLRB, it will also draw into question the operation of 
many other agencies. Even a more limited affirmance would upend administrative 
practice and undermine the independence of judges who hear important 
administrative cases. 

The third main constitutional attack is about whether administrative agencies 
can even adjudicate claims. The corporations argue that by allowing the NLRB 
and other labor agencies to grant monetary remedies to workers, the statutes 
violate the Seventh Amendment, which provides a right to trial by jury, and 
Article III, which vests judicial power in courts.104 Again, the companies are 

                                                           
99 Trump v. Slaughter, 609 U.S. __ (2026). 
100 Id., slip. op. at 2, 21.  
101 Whether cause exists to fire a given ALJ is determined by another board, whose 

members themselves can only be removed for cause. 5 U.S.C. § 7521(a); 1202(d). This dual for-
cause structure exists in numerous other agencies, including the Occupational Safety and Health 
Review Commission and the Federal Trade Commission, and is designed to ensure the impartiality 
of the judges who decide individual cases.  

102 Brief for Appellee at 13–18, Space Expl. Techs. Corp. v. NLRB, Nos. 24-10855, 24-
40533, 24-50637 (5th Cir. Dec. 11, 2024). And they can point to some supporting precedent from 
the Supreme Court, which has struck down dual for-cause protections for the members of a 
financial regulatory board, albeit without extending its reasoning to ALJs. Free Enter. Fund v. 
Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 492 (2010). See also Jarkesy v. SEC, 34 F.4th 446, 450 
(5th Cir. 2022) (holding that insulation of the SEC ALJs with two layers of for-cause removal 
protections violated the separation of powers), aff’d on other grounds, 144 S. Ct. 2117 (2024). 

103 Space Expl. Techs. Corp. v. NLRB, No. 24-10855, 2025 WL 2396748 (5th Cir. Aug. 19, 
2025); A. Katta, Tracking Attacks on the NLRB: Fifth Circuit Finds NLRB Removal Protections 
Unconstitutional, OnLabor (Aug. 20, 2025), https://onlabor.org/tracking-attacks-on-the-nlrb-
fifth-circuit-finds-nlrb-removal-protections-unconstitutional/.  

104 Brief for Appellant at 8–12, Amazon v. NLRB, No. 24-50761 (5th Cir. Oct. 24, 2024). 
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arguing against longstanding precedent, but with some support from the recent 
rightward turn on the Supreme Court.105 If they prevail, they would upend a 
system that has allowed thousands of claims to be resolved by agencies in an 
efficient manner without involving overburdened federal courts.106 

A final line of attack sounds in general separation of powers principles.107 The 
challengers argue that the NLRB’s scope is wide-ranging without a limiting 
intelligible principle; i.e., that Congress has delegated too much power.108 They 
further contend that the NLRA’s processes violate the separation of powers 
because the NLRB is intermingling executive, legislative, and judicial functions.109   

To date, most lower courts that have considered the constitutional challenges 
to the NLRB’s structure have applied existing precedent and rejected them.110 
However, as noted above, the conservative majority on the Supreme Court has 
already indicated its likely agreement with the challenge to the independence of 
Board members, and a few Trump-appointed lower court judges have sided with 
the challengers on the other issues as well.111 Indeed, there is reason to believe 
that the Supreme Court’s most conservative justices are sympathetic to more of 

                                                           
105 SEC v. Jarkesy, 144 S. Ct. 2117 (2024) (holding that when the SEC seeks civil penalties 

against a defendant for securities fraud, the Seventh Amendment entitles the defendant to a jury 
trial). Challengers contend that the Seventh Amendment protects the right to a jury trial when a 
private right is adjudicated and that the compensatory remedies recently developed by the NLRB 
for expenses incurred by victims of ULPs, involve a private right. See Thryv, Inc., 372 NLRB No. 
22 (2022) (expanding the scope of “make-whole” remedies available to workers who allege unfair 
labor practices under the NLRA).  

106 See C.J. Walker and M.F. Wasserman, The New World of Agency Adjudication, in Cal. 
L. Rev., vol. 107, 2019, p. 153–57 (noting that in 2002, agencies conducted over 550,000 
adjudications outside of the “formal adjudication” processes laid out in the Administrative 
Procedure Act); see also G.E. Metzger, The Supreme Court, 2016 Term—Foreword: 1930s 
Redux: The Administrative State under Siege, in Harv. L. Rev., vol. 131, 2017, p. 38–41 
(“Longstanding jurisprudence also holds that Article III courts need not be involved at all in 
adjudications of matters of public right[.]”); cf. Wellness Int’l Network, Ltd. v. Sharif, 575 U.S. 
665, 678–81 (“Congress could choose to rest the full share of the Judiciary's labor on the shoulders 
of Article III judges. But doing so would require a substantial increase in the number of district 
judgeships.”).  

107 Brief for Cross-Petitioner/Respondent at 64–66 (Nos. 23-1953, 23-2241), NLRB v. 
Starbucks, 125 F.4th 78 (3d Cir. 2024). 

108 See, e.g., Appellant’s Opening Brief at 38–39, Space Expl. Techs. Corp. v. NLRB, No. 
24-40315 (5th Cir. filed July 17, 2024). 

109 Id.  
110 See, e.g., YAPP USA Automotive Sys., Inc. v. NLRB, No. 24-12173, 2024 WL 4119058 

(E.D. Mich. Sep. 9, 2024); Cortes v. NLRB, 2024 WL 1555877 (D.D.C. Apr. 10, 2024); Alivio 
Med. Ctr. v. Abruzzo, 24-cv-7217, 2024 WL 4188068 (N.D. Ill. Sep. 13, 2024). 

111 See VHS Acquisition Subsidiary No. 7 v. NLRB, 2024 WL 5056358, at *10 (D.D.C. Dec. 
10, 2024). 



 
 

Kate Andrias 
The Contested Constitution: Plutocrats, Right-Wing Populists, and Labor Rights in the U.S 

                                                                                 

ISSN 2532-6619                                      - 182 -                      Special Issue IX-2 (2026) 
 

the companies’ arguments. In a series of cases involving other agencies, the 
conservative majority on the Court has significantly weakened administrative 
agencies, while strengthening the Court’s own power.112 At the same time, the 
Court has signaled its support for robust presidential authority, and even 
presidential impunity.113  

The attack on administrative law goes far beyond the NLRA. Yet the labor 
agency is a particular focus for many of the most powerful corporations, trade 
associations, and right-wing thinktanks, perhaps because the NLRA so squarely 
challenges corporate power, embracing the idea of democratic control over the 
workplace and the economy.114    

Indeed, the conservative constitutional assault on labor is not limited to 
administrative law arguments. The Chamber of Commerce and other trade 
associations, along with allied right-wing organizations like the National Right to 
Work Legal Defense Foundation, have brought claims against unions under the 
First Amendment, the Fifth Amendment’s takings clause, and the Fifth and 
Fourteenth Amendment’s Due Process clause, with some notable successes at the 
Supreme Court.115 For example, in Janus v. AFSCME, the Court held that fair share 
fees, which obligate all workers to contribute to the cost of administering a union 
contract and help ensure the financial viability of unions, violate the First 
Amendment when used in public sector employment.116 More recently, the Court 
struck down a state law granting union organizers limited access to farms to talk 
to workers; it held that such access constituted a “taking” of property in violation 
of the Fifth Amendment.117  

These arguments are the product of a longstanding campaign led by right 
wing organizations and politicians, as well as organized business, to erode union 
power in the United States.118 But only with the beginning of the second Trump 
Administration did the assault against workers and labor rights become so 
sweeping in scope. Immediately upon taking office, Trump announced his plans 

                                                           
112 See, e.g., West Virginia v. EPA, 142 S. Ct. 2587, 2614–16 (2022); Loper Bright Enters. 

v. Raimondo, 144 S. Ct. 2244 (2024); Ohio v. EPA, 144 S. Ct. 2040 (2024). 
113 Trump v. United States, 144 S. Ct. 2312 (2024); see also G.E. Metzger, The Roberts 

Court and Executive Power, in Annals Am. Acad. Pol. & Soc. Sci., vol. 713, 2024, p. 88 ff.  
114 A.T. MacDonald, The Labor Law Enigma: Article III, Judicial Power, and the National 

Labor Relations Board, in Federalist Soc’y Rev., vol. 24, 2023, p. 304 ff. (arguing that, of all the 
agencies, the NLRA might be the most unconstitutional). 

115 Andrias, Constitutional Clash, cit.  
116 Janus v. Am. Fed’n of State, Cnty., and Mun. Emps. Council 31, 585 U.S. 878, 929 (2018).  
117 Cedar Point Nursery v. Hassid, 141 S. Ct. 2063, 2072 (2021).  
118 Andrias, Constitutional Clash, cit.; Lee, op. cit., p. 240–43. 
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to slash the federal workforce through “efficiency improvements and attrition.”119 
The Office of Personnel Management sent federal employees an email with the 
subject line “fork in the road”—the same as the email that Elon Musk had sent 
employees before mass downsizing at X, formerly Twitter—offering federal 
workers the opportunity to quit and receive nine months of pay, or else risk later 
downsizing.120 Approximately 75,000 employees, or 3.75% of the two million-
strong federal workforce, took the initial buyout.121 In April, a coalition of labor 
unions and democracy groups sued the government to stop the ongoing federal 
downsizing, winning a preliminary injunction, but in July, the Supreme Court 
stayed enforcement of the injunction pending appeal in the Ninth Circuit.122  

The Trump Administration also took steps to eliminate collective bargaining 
for federal workers. In March 2025, the Department of Homeland Security 
terminated its collective bargaining agreement with 45,000 workers at TSA, 
represented by the American Federation of Government Employees (AFGE).123 
Also in March, Trump excluded agencies with “national security missions” from 
the Civil Service Reform Act of 1978 via executive order, declaring employees in 
the departments of Labor, State, Health and Human Services, Interior, and 
Education, among others, to be exempt from union protections.124 The Order 
effectively eliminated collective bargaining rights for more than a million workers 
at over thirty federal agencies.125 AFGE sued, winning a preliminary injunction 
                                                           

119 Executive Order 14210: Implementing the President’s “Department of Government 
Efficiency” Workforce Optimization Initiative, 90 Fed. Reg. 9669 (2025); Memorandum from the 
Heads of Exec. Dep’ts. and Agencies to Russell T. Vought, Dir., Off. of Mgmt. and Budget, and 
Charles Ezell, Acting Dir., Off. of Personnel Mgmt. 1 (Feb. 26, 2025), 
https://www.opm.gov/policy-data-oversight/latest-memos/guidance-on-agency-rif-and-
reorganization-plans-requested-by-implementing-the-president-s-department-of-government-
efficiency-workforce-optimization-initiative.pdf.    

120 D. Lawler, The Elon-ification of the Federal Government, Axios (Jan. 30, 2025), 
https://www.axios.com/2025/01/30/elon-musk-government-takeover-federal-workers. 

121 R. Beitsch, OPM: 75,000 Workers Took Trump, Musk Government Buyout, The Hill 
(Feb. 12, 2025), https://thehill.com/regulation/court-battles/5142311-opm-75000-workers-took-
trump-musk-government-buyout/. 

122 See Trump v. Am. Fed’n of Gov’t Emps., 145 S. Ct. 2635 (2025).  
123 Press Release, DHS, DHS Ends Collective Bargaining for TSA’s Transportation Security 

Officers, Enhancing Safety, Efficiency, and Organizational Agility (Mar. 7, 2025), 
https://www.dhs.gov/news/2025/03/07/dhs-ends-collective-bargaining-tsas-transportation-
security-officers-enhancing. 

124 Executive Order 14,251: Exclusions From Federal Labor-Management Relations 
Programs, 90 Fed. Reg. 14,553 (Apr. 3, 2025). 

125 Id.; Federal Policy Watch: Executive Order on “Exclusions from Federal Labor-
Management Relations Programs”, Econ. Pol’y Inst. (May 16, 2025), 
https://www.epi.org/policywatch/executive-order-on-exclusions-from-federal-labor-
management-relations-programs/.  
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blocking the order, but lost, for now, on appeal in the Ninth Circuit.126 Federal 
agencies began terminating collective bargaining rights; in August, the Veterans 
Administration terminated its union contracts with the AFGE and four other 
major unions, including the Nurses Union.127 Although legal challenges are still 
pending to most of Trump’s attacks on federal workers, AFGE’s ability to defend 
its members’ rights has already been weakened: the union announced that it 
would lay off more than half its staff as a result.128 

Meanwhile, the Trump Administration has launched unprecedented 
attacks on immigrant workers. Immigration and Customs Enforcement (ICE) has 
targeted thousands of workers for detention and deportation. Some of the actions 
target workers who are actively engaged in labor rights struggles, including 
workers involved in a landmark New York lawsuit preserving farmworkers’ labor 
protections.129 Federal law enforcement has also targeted union leaders who 
protest workplace immigration raids, including SEIU California President David 
Huerta.130 While the administration has suggested it might pause raids on farms, 
hotels, and restaurants, responding to employer concerns about impact on these 
industries, it has continued to pursue the most aggressive deportation policy in 
modern U.S. history.131 

                                                           
126 Am. Fed’n of Gov’t Emps. v. Trump, No. 25-4014, 2025 WL 2180674 (9th Cir. Aug. 1, 

2025); A. Roff and M. Spoto, Ninth Circuit Halts Order to Restore Federal Union Contracts (1), 
Bloomberg L. (Aug. 1, 2025), 
https://www.bloomberglaw.com/product/blaw/bloomberglawnews/daily-labor-
report/BNA%2000000198-6804-dac6-afb9-ed4e2d760001.  

127 Press Release, VA, VA Terminates Union Contracts for Most Bargaining-Unit 
Employees (Aug. 6, 2025), https://news.va.gov/press-room/va-terminates-union-contracts-for-
most-bargaining-unit-employees/ (terminating contracts with the American Federation of 
Government Employees, AFL-CIO (AFGE); National Association of Government Employees 
(NAGE); National Federation of Federal Employees (NFFE); National Nurses Organizing 
Committee/National Nurses United (NNOC/NNU); and the Service Employees International 
Union (SEIU)). 

128 R.J. Foley, Largest Federal Employee Union, a Leading Trump Opponent, to Lay Off 
More than Half of Staff, Associated Press (Apr. 24, 2025), https://apnews.com/article/afge-
federal-union-trump-cuts-layoffs-downsizing-53c0a1491cc5af65278fbd16b8cfb6b5. 

129 See N. Hurowitz, “They Actually Had a List”: ICE Arrests Workers Involved in 
Landmark Labor Rights Case, The Intercept (May 5, 2025), 
https://theintercept.com/2025/05/05/ice-raid-farm-labor-union-new-york-ufw/. 

130 J. Lloyd, California Union Leader Faces Federal Charge After Immigration Protest 
Arrest, NBC L.A. (June 9, 2025), https://www.nbclosangeles.com/news/local/la-union-leader-
seiu-arrest-immigration-protest/3719076/ (reporting that Huerta was charged with felony 
conspiracy to impede an officer, which carries a maximum six year prison sentence). 

131 C.D. Leonnig, N. Allison, M. LeVine and L.K. Gurley, Trump Officials Reverse 
Guidance Exempting Farms, Hotels, from Immigration Raids, Wash. Post (June 16, 2025), 
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B. Right-Wing Populists 
 

The scale of the assault on workers during the beginning of the second Trump 
Administration might take some by surprise. Although the second Trump 
Administration, thus far, has been one of the most anti-labor administrations in 
United States history, Trump rose to power in part by capitalizing on the 
insecurity facing American workers. During the campaign, he repeatedly invoked 
the plight of U.S. workers, asserting that “I want a future that protects American 
labor.”132 He also made alliances with some labor leaders, most notably by inviting 
the Teamsters president to speak at the RNC convention. 133 

While Trump’s support for workers has been only rhetorical, some in 
Trump’s coalition have advanced policies that would support greater collective 
rights for workers. Indeed, prior to the start of the second Trump Administration, 
some in the press puzzled over an apparent GOP “realignment” on unions.134 
Senator Josh Hawley, for example, has proposed new legislation that would 
require employers to disclose to their employees their union rights, hold abusive 
employers accountable, make union elections faster, prohibit captive audience 
meetings, and require faster negotiation of first contracts.135 He has also written 
that “Unions are a vital piece of the fabric of a nation that depends on working 
people.”136 

Within the conservative movement, the most developed intellectual defense 
of a pro-worker labor policy comes from Oren Cass and the American Compass 
think tank.137 Cass, formerly a policy director for Mitt Romney’s 2012 campaign, 

                                                           
https://www.washingtonpost.com/immigration/2025/06/16/trump-farms-hotels-immigration-
raids/. 

132 C. Isidore, Trump Claims to be Pro-Worker. His Record Says He’s Anti-Union, CNN 
Business (Sep. 27, 2023), https://www.cnn.com/2023/09/27/business/trump-labor-
record/index.html. 

133 See D. Gentry, Trump’s Pitch to Unions Belies Anti-Worker Policies in Project 2025, 
Nev. Current (July 19, 2024), https://nevadacurrent.com/2024/07/19/trumps-pitch-to-unions-
belies-anti-worker-policies-in-project-2025/. 

134 D. Jamieson, Is JD Vance Really a Friend of Labor?, HuffPost (July 20, 2024), 
https://www.huffpost.com/entry/is-jd-vance-really-a-friend-of-
labor_n_669abc6ce4b0e970797291db. 

135 See B. Sachs, Hawley Calls for a “Pro-Worker Framework”, ONLABOR (Jan. 10, 2025), 
https://onlabor.org/hawley-calls-for-a-pro-worker-framework/. 

136 J. Hawley, The Promise of Pro-Labor Conservatism, Compact (July 16, 2024), 
https://www.compactmag.com/article/the-promise-of-pro-labor-conservatism/. 

137 O. Cass, The Once and Future Worker: A Vision for the Renewal of Work in America, 
2018; see also J. Berry et al., Conservatives Should Ensure Workers a Seat at the Table, Am. 
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founded American Compass in 2020 with a mission to advance a “distinctly 
conservative approach to economics,” one that “will take seriously the effects of 
social and market forces on each other” and will “accord equal respect to the 
concerns of capital and labor.”138 The think tank’s staff is peppered with alumni 
of the Heritage Foundation and Josh Hawley and Marco Rubio’s offices139 and is 
often described as “J.D. Vance-aligned.”140  

To some extent, there is overlap between Cass’s proposals and those of the 
labor movement.141 Cass disavows the prior Republican party orthodoxy 
committed to markets. He supports new mechanisms for worker voice at each 
worksite, urging what he calls worker “co-ops,” a form of works councils. He also 
has come to support sectoral bargaining, in which wages and other key standards 
would be bargained at the sectoral level as is frequently done in Europe but not 
in the United States.142 And he urges stronger protection for workers in trade 
agreements. Several elected officials, including Vance and Hawley, have taken up 
parts of Cass’s policy agenda in ways that overlap with some demands from the 
labor movement.143 Hawley, for example, has introduced legislation, co-

                                                           
Compass (Sep. 6, 2020), https://americancompass.org/conservatives-should-ensure-workers-a-
seat-at-the-table/. 

138 O. Cass, The Return of Conservative Economics, Nat’l Rev. (Feb. 18, 2020), 
https://www.nationalreview.com/2020/02/the-return-of-conservative-economics/. 

139 See, e.g., Chris Griswold, LinkedIn, https://www.linkedin.com/in/chris-griswold19/ 
(current Policy Director at American Compass; former policy advisor and legislative assistant to 
Marco Rubio, Jan. 2019–Jan. 2021); Daniel Kishi, LinkedIn, 
https://www.linkedin.com/in/daniel-kishi-9110a512b/details/experience/ (current Policy 
Advisor at American Compass; former policy advisor and legislative assistant to Josh Hawley, July 
2019–Jan. 2025); Samuel Silvestro, LinkedIn, https://www.linkedin.com/in/samuel-silvestro-
0278011a0/ (current Assistant Editor at American Compass; former research intern at DeVos 
Center for Life, Religion, and Family at the Heritage Foundation, Jan. 2023–Apr. 2023), Emily 
Davis, LinkedIn, https://www.linkedin.com/in/emilyanndavis/ (current Events and Operations 
Director at American Compass; former Special Events Coordinator; Executive Assistant to VP of 
Development at the Heritage Foundation, 2006–2009).  

140 See, e.g., Z. Warmbrodt, A JD Vance-Aligned Think Tank Is Stirring the Pot with 
Conservatives, Politico (July 25, 2024), https://www.politico.com/news/2024/07/25/gop-
economics-american-compass-00171010. 

141 See B. Sachs, From Sectoral Bargaining to Works Councils: Is a Consensus Really 
Emerging in the United States, Dep’t of L., Stockholm Univ. (Oct. 23, 2024), 
https://clje.law.harvard.edu/events/from-sectoral-bargaining-to-works-councils-is-a-consensus-
really-emerging-in-the-us/ (speech on file with author) (identifying similarities and divergences). 

142 O. Cass, Sectoral Bargaining’s Promise and Peril, Am. Compass (Sep. 14, 2020), 
https://americancompass.org/sectoral-bargainings-promise-and-peril/; O. Cass, Rebuilding 
Worker Power, Econ. Innovation Grp. (Aug. 2024), https://eig.org/wp-
content/uploads/2024/08/TAWP-Cass.pdf.  

143 E. Press, op. cit.  

https://americancompass.org/conservatives-should-ensure-workers-a-seat-at-the-table/
https://americancompass.org/conservatives-should-ensure-workers-a-seat-at-the-table/
https://americancompass.org/conservatives-should-ensure-workers-a-seat-at-the-table/
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sponsored with Democrat Cory Booker, that would make it easier for workers to 
win first contracts, by creating a system for mediation and arbitration.144 

But while there appears to be the possibility for policy consensus on a few 
issues, the populist wing of the Trump coalition remains fundamentally at odds 
with the labor movement, which, as discussed below, supports freedom of 
association, equal rights for all workers, and dignity for all. Ultimately, even the 
views espoused by Cass and American Compass, as taken up by political leaders 
like Hawley, would not achieve freedom of association and independent, strong 
trade unions. Rather, the conservative vision of productive labor-management 
relations would maintain the authority of employers within worksites by 
encouraging cooperative labor relations while disabling effective collective action. 
It would weaken the political power of workers, at least insofar as they do not 
align with conservatives. And it would fail to protect the most vulnerable workers. 
For example, the right-wing populists do not support reforms to strengthen strike 
rights, a core component of freedom of association and an essential tool for 
workers to exercise real economic power. Conservatives have also supported roll 
backs of child labor laws and overtime laws, including by passing laws that allow 
forms of hazardous child labor considered “oppressive” and prohibited under 
federal law.145 And they expressly favor unions that are aligned with conservatives 
and wield law enforcement power, like police unions, and while seeking to disable 
existing unions which they term “woke,” chiefly those that provide social services 
and have more women and people of color among their members.146   

                                                           
144 Faster Labor Contracts Act, S.844, 119th Cong. (2025); Press Release, C. Booker, Booker, 

Hawley Introduce Bipartisan Legislation to Speed Up Labor Contracts (Mar. 4, 2025), 
https://www.booker.senate.gov/news/press/-booker-hawley-introduce-bipartisan-legislation-to-
speed-up-labor-contracts.  

145 See, e.g., J. Sherer and N. Mast, Iowa Governor Signs One of the Most Dangerous 
Rollbacks of Child Labor Laws in the Country, Econ. Pol’y Inst.: Working Econ. Blog (May 31, 
2023), https://www.epi.org/blog/iowa-governor-signs-one-of-the-most-dangerous-rollbacks-of-
child-labor-laws-in-the-country-14-states-have-now-introduced-bills-putting-children-at-
risk/#:~:text=Taken%20together%2C%20FGA's%20priorities%20represent,to%20pay%20yo
uth%20subminimum%20wages (finding that between 2021 and 2023, at least fourteen states 
introduced or passed laws rolling back child labor protections).  

146 S. Naidu, Conservatives’ Newfound Interest in Dignified Work, in Bos. Rev., 2020, 
https://www.bostonreview.net/ 
articles/suresh-naidu-oren-cass/(reviewing O. Cass, The Once and Future Worker: A Vision for 
the Renewal of Work in America, 2018); B. Sachs, From Sectoral Bargaining to Works Councils, 
cit. (highlighting exclusionary nature of proposals). See M. Rubio, Sen. Marco Rubio: Amazon 
Should Face Unionization Drive Without Republican Support, USA Today (Mar. 12, 2021), 
https://www.usatoday.com/story/opinion/2021/03/12/amazon-union-not-helping-working-
class-economy-column/6947823002/; I. Ward, Is There Something More Radical than MAGA? 
JD Vance Is Dreaming It., Politico (Mar. 15, 2024), 
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C. Reconciling Right-Wing Populism and Plutocracy: The Autocratic Turn 

 
 When the policy views of the Trump coalition—including the reforms 

advanced in Project 2025—are examined holistically, it becomes clear the two 
wings of the contemporary Right are united in their commitment to an 
authoritarian constitutional order—one that is exclusionary, committed to 
hierarchical status relationships, and fundamentally anti-democratic in 
orientation.  

First and foremost, the labor agenda even from the most putatively proworker 
advocates in Trump’s coalition, emphasizes that the goal is to protect the 
American worker, to “put American workers first,”147 and to strengthen the 
American worker at the expense of immigrants.148 Project 2025 promised a host 
of proposals to reduce immigrant workers’ rights, including a phase out of work 
visa programs149 and restrictions on worker centers which organize many 
immigrant workers.  

Trump has already made good on his anti-immigrant agenda. On January 20, 
his first day in office, he also issued an executive order seeking to eliminate the 
right of citizenship for all persons born under the U.S. jurisdiction.150 Yet the 
Fourteenth Amendment provides that “all persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens of the United 

                                                           
https://www.politico.com/news/magazine/2024/03/15/mr-maga-goes-to-washington-00147054 
(discussing Vance’s remarks comparing the Fraternal Order of Police (as an example of a “good 
union[]”) to the Starbucks baristas union (as an example of a bad union)).  

147 P. Dans and S. Groves (eds), Mandate for Leadership: The Conservative Promise, 2023, 
p. 611 [hereinafter Project 2025 Policy Agenda].  

148 See M. Rubio, Exclusive: American Industrial Policy and the Rise of China, Am. Mind 
(Dec. 10, 2019), https://americanmind.org/memo/american-industrial-policy-and-the-rise-of-
china/; J. Weisman, Vance Lays Out a Blue-Collar Vision That Clashes With Trump’s Record, 
N.Y. Times (July 18, 2024), https://www.nytimes.com/2024/07/18/us/politics/vance-jobs-tariffs-
economists.html. Trump, Hawley, Vance, Rubio, and others often use rhetoric that exploits 
cultural divisions, accusing companies of supporting trans individuals and woke culture at the 
expense of workers. See J. Hawley, The Promise of Pro-Labor Conservatism, cit.; M. Rubio, Sen. 
Marco Rubio: Amazon Should Face Unionization Drive Without Republican Support, cit.  

149 Limiting the H2A and B programs has support from some progressives. Restricting H–
1B has proponents within progressive camp and labor movement, including from Bernie Sanders. 
See, e.g., Press Release, B. Sanders, News: “We Need Major Reforms in the H-1B Program” (Jan. 
2, 2025), https://www.sanders.senate.gov/press-releases/news-we-need-major-reforms-in-the-h-
1b-program/.  

150 Exec. Order 14160: Protecting the Meaning and Value of American Citizenship, 90 Fed. 
Reg. 8,449 (2025).  
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States,”151 and well over a hundred years ago the Supreme Court affirmed that the 
rule applies to children of noncitizen individuals.152 The Court recently reaffirmed 
this position in Trump v. Barbara, rejecting Trump’s outlandish constitutional 
claims, but, stunningly, four conservative justices dissented.153 Trump has 
similarly defied the Fourteenth and Fifth Amendments’ due process 
requirements, detaining and deporting thousands of migrants to countries to 
which they may not have any ties—with the Supreme Court’s blessing.154 Further 
challenging rule of law, after finally acceding to a court order that required the 
return of Kilmar Abrego Garcia (a union apprentice who had been mistakenly 
deported to El Salvador’s notorious CECOT prison) to American soil, the Trump 
Administration announced federal charges against him, as well as its intent to 
deport him once again prior to his facing trial.155 And ICE has primarily targeted 
worksites—farms, restaurants, hotels, construction sites—in order to arrest 
enough migrants to meet the Administration’s deportation goals.156 

Second, the putative pro-labor policy on the right, from the populists as well 
as the plutocrats, focuses on reinforcing status relationships, seeking to ensure the 
hierarchy of the white male worker as superior. Project 2025 emphasized the 
importance of eliminating diversity, equity and inclusion (DEI) programs, 
rejecting the disparate impact legal theory, and narrowing definition of sex 
discrimination.157 And one of Trump’s first executive orders was to eliminate 
diversity programs in the federal government, effectively rescinding executive 
orders that aimed to achieve diversity dating back to the Johnson administration 
at the height of the civil rights movement. The Administration then froze billions 

                                                           
151 U.S. Const. Amend. XIV. 
152 Id.; United States v. Wong Kim Ark, 169 U.S. 649 (1898). Notably, some like Rubio and 

Hawley have opposed this move. The Supreme Court has allowed the administration to proceed 
with its birthright citizenship efforts in staying a lower-court injunction against enforcement of 
the executive order; however, Justice Barrett, writing for the Court’s 6-3 majority, dodged the issue 
of whether birthright citizenship is a fundamental right and instead imposed a ban on nationwide 
injunctions. See Trump v. CASA, No. 24A884, slip op at 24–25 (“The principal dissent’s analysis 
of the Executive Order is premature because the birthright citizenship issue is not before us.”). 
Justice Sotomayor, dissenting for the Court’s liberal wing, wrote: “No right is safe in the new legal 
regime the Court creates.” Id. at 3 (Sotomayor, J., dissenting). 

153 Trump v. Barbara, 609 U.S. ___ (2026). 
154 See Dep’t Homeland Sec. v. D.V.D., No. 24A1153, slip op. (June 23, 2025). 
155 See A. Feuer and M. Kim, U.S. Will Try to Deport Abrego Garcia Before He Faces 

Trial, Justice Dept. Says, N.Y. Times (July 7, 2025), 
https://www.nytimes.com/2025/07/07/us/politics/kilmar-abrego-garcia-trump-deport.html.  

156 See N. Meyersohn and V. Yurkevich, America’s Migrant Workers Are Terrified to Work 
But Unable to Stay Home, CNN (June 14, 2025), https://www.cnn.com/2025/06/13/business/ice-
workplace-raids-home-depot. 

157 See Project 2025 Policy Agenda, op. cit., p. 582–84.  

https://www.nytimes.com/2025/07/07/us/politics/kilmar-abrego-garcia-trump-deport.html
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of dollars in federal spending for universities and school districts on the ground 
that the institutions engaged in diversity efforts. It has further stated its intention 
to criminally prosecute proponents of DEI in the private sector, as well as leverage 
the False Claims Act to pressure federal funding recipients into abandoning such 
goals.158 

The conservatives also seek to restore traditional gender relationships. Project 
2025 urges that workplace benefits embrace a “pro-life” agenda, which it defines 
not only as anti-abortion but as encouraging women’s maternal, caretaking role 
over their role in public life.159 It emphasizes a focus on family-sustaining work, 
implicitly harkening back to an era when only men worked and the male wage 
was a “family-sustaining” wage.160 Musk and Vance have actively sought policy 
proposals aimed at encouraging women to have more children, including “baby 
bonuses,” reserving placements in prestigious government programs for women 
with children, and creating a “National Medal of Motherhood” for mothers of 
more than five children.161 Trump’s “One Big Beautiful Bill” implemented some 
of these goals: It gutted Medicaid and SNAP benefits for working families, but it 
expanded the child tax credit to $2,200 and authorized the creation of $1,000 
“Trump Accounts” for newborns,162 leading to the House Ways and Means 
Committee touting it as a “Pro-Life Victory.”163 And the Trump coalition 
emphasizes the importance of religious protections at work. Indeed, the only 
expansion of overtime rights advanced in Project 2025 would be to mandate 
overtime pay for hours worked on “the Sabbath.”164  

Finally, the right-wing populists and the plutocrats are united in the effort to 
augment the power of the President, weaken the capacity of the state to provide 
social goods while strengthening its police and military capacity, and reform the 
                                                           

158 See “Ending Illegal DEI and DEIA Discrimination and Preferences,” Memorandum 
from Att’y Gen. Pam Bondi to All Dep’t Emps. (Feb. 5, 2025), 
http://justice.gov/ag/media/1388501/dl?inline (announcing plan to prosecute private sector 
DEI); G. Thrush and A. Blinder, Justice Dept. to Use False Claims Act to Pursue Institutions Over 
Diversity Efforts, N.Y. Times (May 19, 2025), 
https://www.nytimes.com/2025/05/19/us/politics/false-claims-act-dei-harvard.html. 

159 Project 2025 Policy Agenda, op. cit., p. 617.  
160 Id. at 589–90. 
161 C. Kitchener, White House Assesses Ways to Persuade Women to Have More Children, 

N.Y. Times (Apr. 21, 2025), https://www.nytimes.com/2025/04/21/us/politics/trump-birthrate-
proposals.html.  

162 H.R. 1, 119th Cong. (2025–2026).  
163 Press Release, House Ways & Means Comm., What They Are Saying: The One Big 

Beautiful Bill is a Pro-Life Victory for American Families (May 16, 2025), 
https://waysandmeans.house.gov/2025/05/16/what-they-are-saying-the-one-big-beautiful-bill-is-
a-pro-life-victory-for-american-families/. 

164 Project 2025 Policy Agenda, op. cit., p. 589.  
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state so that it operates absent democratic checks. Like their Muskian 
counterparts, the right-wing populists have supported attacks on democratic 
administration and state capacity while strengthening the president’s power.165 
For example, the “One Big Beautiful Bill” supported by both wings of the party 
gave the President more authority and limited the role of Courts in enjoining 
illegal executive actions.166 It also slashed Medicaid while increasing funding for 
immigration enforcement by $175 billion, including $75 billion for ICE alone, 
which will enable the administration to enhance its assault on immigrants and 
immigrant workers.167 By contrast, Marco Rubio’s reorganization of the State 
Department eliminated over a thousand jobs; deprioritized international labor 
rights in favor of “free markets” and “religious freedom”; and instantiated an 
affirmative vision of “Western values”—a “major break” from previous 
diplomatic philosophy that some have described as “a complete gift to 
governments that commit human rights violations worldwide.”168 Indeed, the 
support for sectoral bargaining from the Right is part and parcel of an effort to 
erode broad social protections. The right-wing populist version of sectoral 
bargaining would allow unions and employers to negotiate around defaults; 
collective bargaining would replace protective regulation rather than supplement 
it.169  

That is not to say that the right-wing populists and the plutocrats are united 
on all fronts. There are real divides between them. Right-wing populist Josh 
Hawley, for example, after voting for Trump’s “Big Beautiful Bill,” attempted to 

                                                           
165 See, e.g., J.D. Vance, Speech at the Claremont Institute’s 2025 Statesmanship Award 

Dinner: American Statesmanship for the Golden Age (July 14, 2025), 
https://americanmind.org/salvo/american-statesmanship-for-the-golden-age/.  

166 One Big Beautiful Bill, Pub. L. No. 119-21, 139 Stat. 72 (2025); see T. Hunnicutt and J. 
Mason, Trump Extends His Political Power With ‘Big, Beautiful’ Win in Congress, Reuters (July 
3, 2025), https://www.reuters.com/ 
world/us/trump-extends-his-political-power-with-big-beautiful-win-congress-2025-07-03/.   

167 C. Montoya-Galvez, Trump’s “Big Beautiful Bill” Gives ICE Unprecedented Funds To 
Ramp Up Mass Deportation Campaign, CBS News (July 10, 2025), 
https://www.cbsnews.com/news/ice-funding-big-beautiful-bill-trump-deportations/. 

168 S. Busby and C.O. Blaha, How the Proposed State Department Reorganization Guts 
U.S. Human Rights Diplomacy, Just Sec. (June 6, 2025), 
https://www.justsecurity.org/114200/state-department-reorganization-human-rights/.  

169 Sachs, From Sectoral Bargaining to Works Councils, cit.; see also Cass, Sectoral 
Bargaining, cit.; L. Rhinehart and C. McNicholas, Collective Bargaining Beyond the Worksite, 
Econ. Pol’y Inst. (May 4, 2020), https://www.epi.org/ 
publication/collective-bargaining-beyond-the-worksite-how-workers-and-their-unions-build-
power-and-set-standards-for-their-industries/.  



 
 

Kate Andrias 
The Contested Constitution: Plutocrats, Right-Wing Populists, and Labor Rights in the U.S 

                                                                                 

ISSN 2532-6619                                      - 192 -                      Special Issue IX-2 (2026) 
 

roll back some of the Medicaid cuts that it contained.170 He has continued to 
oppose captive audience meetings in workplaces.171 But to date, when the two 
sides divide, the plutocrats have prevailed. Trump has not embraced the specific 
labor-related reforms advanced by American Compass. But he has aggressively 
put the vision of ethnonationalism, gender hierarchy, and anti-democratic state 
into place—and has done so with appeals to the Constitution, claiming Article II 
Executive Power to achieve his goals. 

Ultimately, Trump’s actions regarding labor should not be viewed in isolation. 
They are part of a broader authoritarian transformation, which includes efforts to 
limit civil society, to silence and prosecute political opponents, to deploy the 
military domestically and for political purposes, and to sideline and weaken 
countervailing institutions.172 A major political dimension of the assault against 
the labor rights of federal workers is the consolidation of power among loyalists 
in government. In August 2025, Trump created a new category of civil servants 
without civil service protections, using his erosion of labor protections to 
consolidate government work under the executive’s direct control—without the 
protections traditionally afforded to nonpartisan work.173 He also fired the head 
of the Bureau of Labor Statistics, a traditionally nonpartisan position, after the 
bureau released monthly jobs data that reflected poor outcomes to Trump’s 
policies and contradicted Trump’s own social media posts about the economy.174 
The removal underscores how assaults on labor from the Right act as both an end 
and a means, as the firing facilitates Trump’s authoritarian turn by further eroding 

                                                           
170 R. Berman, Why Josh Hawley Is Trying to Reverse Medicaid Cuts He Voted For, The 

Atlantic (July 23, 2025), https://www.theatlantic.com/politics/archive/2025/07/josh-hawley-
medicaid-flip-flop/683629/; J. Tsirkin and K. Stewart, After Voting for Trump’s Megabill, GOP 
Sen. Josh Hawley Wants to Prevent a Key Medicaid Cut From Taking Effect, NBC News, 
https://www.nbcnews.com/politics/congress/trump-megabill-vote-medicaid-josh-hawley-
republican-rcna217596.  

171 J. Hawley, A Pro-Worker Framework for the 119th Congress, 
https://punchbowl.news/wp-content/uploads/01-08-25-Pro-Labor-Framework-2.pdf; see also E. 
Press, op. cit.; B. Sachs, Hawley Calls for a “Pro-Worker Framework, cit.  

172 S.L. Cummings, The Autocratic Legal Playbook, UCLA L. Rev., Pub. L. Rsch. Paper 
No. 25–31, 2025, p. 4, https://ssrn.com/abstract=5392409. 

173 Creating Schedule G in the Excepted Service, 90 Fed. Reg. 34,753 (July 23, 2025); see 
also I. Kullgren, Trump Executive Order Creates New Federal Workforce Category (1), 
Bloomberg L. (July 17, 2025), 
https://www.bloomberglaw.com/product/blaw/bloomberglawnews/bloomberg-law-
news/BNA% 
2000000198-1a90-dd61-a999-bf99f1680001.  

174 B. Casselman and T. Romm, Trump, Claiming Weak Jobs Numbers Were ‘Rigged,’ Fires 
Labor Official, N.Y. Times (Aug. 1, 2025), 
https://www.nytimes.com/2025/08/01/business/economy/trump-bls-firing-jobs-report.html. 
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trust in government and making it more difficult for policymakers, businesses, 
and citizens to access reliable data about the economy.175   

Moreover, the executive orders targeting labor themselves constitute just a 
few of the over-one-hundred orders that Trump issued in his first hundred days, 
as part of his “flood the zone” strategy to disable effective legal resistance.176 
Trump’s executive orders, as well as his calls for selective impeachment of judges 
and claims of bias against any judge who rules against the government, have 
uniquely targeted institutions previously considered independent and protected 
from persecution over political and ideological diversity: the judiciary and 
universities, in particular.177  

These strategies mirror authoritarian turns around the globe. While 
Trumpism is new, it has long historical roots in the United States and parallels 
around the world; its commitments to traditional hierarchies and xenophobia, 
unchecked executive power, extractive capitalism, and a decimation of social 
welfare institutions are common across similar movements.178 Hungary’s 
autocratic transformation after 2010, for example, was facilitated by Prime 
Minister Viktor Orbán’s swift elimination of the opposition’s rights to substantive 
oversight in Hungary’s legislative process, weakening democratic guardrails in 
conjunction with an emphasis on xenophobia toward nonwhite arrivals and the 
state’s obligation to protect “Christian culture.”179 Chillingly, key leaders in the 

                                                           
175 I thank Charlotte Waldman for this point.  
176 S. Cummings, op. cit., p. 1, 5.  
177 Id. at 4, 40–42 (detailing the ways in which Trump is undermining judicial independence 

by defying court orders and calling for selective impeachment of judges, and disabling the legal 
profession by capturing the DOJ, targeting law firms, and attacking the Bar (footnotes omitted)); 
A. Blinder, As Trump Attacks Universities, Some Are Agreeing to Negotiate, N.Y. Times (Aug. 
1, 2025), https://www.nytimes.com/article/trump-university-college.html (explaining how the 
Trump Administration is “exerting extraordinary influence over American universities by 
threatening to cut them off from funding and, in some cases, students” in what university leaders 
are warning is an effort to stamp out academic freedom).  

178 For characteristics of authoritarianism, see generally M.A. Graber, S. Levinson and M. 
Tushnet (eds), Constitutional Democracy in Crisis?, 2018; S. Hahn, Illiberal America: A History, 
2024; C. Robin, op. cit., p. 43; A. Toscano, Late Fascism: Race, Capitalism, and the Politics of 
Crisis, 2023; A. Przeworski, Crises of Democracy, 2019; T. Snyder, The Road to Unfreedom, 2018; 
J. Stanley, How Fascism Works: The Politics of Us and Them, 2018.  

179 K.L. Scheppele, Understanding Hungary’s Constitutional Revolution, in Constitutional 
Crisis in the European Constitutional Area, 2015, p. 111–12; see also Cummings, op. cit., p. 10–11; 
Zoltán Fleck et al., The Changes Undermining the Functioning of a Constitutional Democracy, 
MTA Law, Working Paper 2022/9, 2022, p. 15; G. Greilinger, Orbán, Ethnonationalism and 
Xenophobia, Soc. Eur. (July 3, 2023), https://www.socialeurope.eu/orban-ethnonationalism-and-
xenophobia; G. Halmai, Fidesz and Faith: Ethno-Nationalism in Hungary, Eur. Univ. Inst. (July 
29, 2018), https://blogs.eui.eu/ 
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Trump Administration and Trump himself have repeatedly pointed to Hungary 
as a “model.”180      

The putatively pro-labor wing of the Trump coalition has supported many of 
these authoritarian efforts. Indeed, JD Vance previously suggested that any 
attempt by SCOTUS to strike down the executive order reducing civil service 
protections would trigger a constitutional crisis and that he would encourage 
Trump to disobey SCOTUS in pursuit of his aims.181 Josh Hawley is perhaps most 
famous for raising his fist in support of the January 6 attempted coup.182 Likewise, 
the plutocratic wing of the Trump coalition has supported the authoritarian turn, 
which has enabled numerous policies that strengthen plutocratic power, and, in 
particular, the wealth of the Trump family.183 And while the populist wing of the 
party may not be leading the pro-corporate, pro-plutocrat reforms, its members 
are also not actively opposing them. 

 
D. Labor’s Alternative 
 

Against these autocratic efforts, however, there is hope: Contemporary worker 
movements are advancing alternative accounts of labor rights, building an 
opposing constitutional vision, one that is fundamentally pro-democratic. To be 
sure, their efforts are partial; they could be doing more both to oppose the 
                                                           
constitutionalism-politics-working-group/fidesz-faith-ethno-nationalism-hungary/ (discussing 
ethno-nationalism in Hungary).  

180 S. Cummings, op. cit., p. 10; J. Shapiro and Z. Végh, The Orbanisation of America: 
Hungary’s Lessons for Donald Trump, Eur. Council of Foreign Rels. (Oct. 9, 2024), 
https://ecfr.eu/publication/the-orbanisation-of-america-hungarys-lessons-for-donald-trump/.  

181 A. Khardori, JD Vance’s ‘Constitutional Crisis’ in the Making, Politico (Aug. 12, 2024), 
https://www.politico.com/news/ 
magazine/2024/08/12/what-jd-vance-gets-wrong-about-the-supreme-court-00173445; I. Ward, 
op. cit.   

182 Z. Richards, Josh Hawley Seen Fleeing Pro-Trump Mob He ‘Riled Up’ With Fist Salute 
in Newly Released Jan. 6 Footage, NBC News (July 1, 2022), 
https://www.nbcnews.com/politics/congress/josh-hawley-seen-fleeing-trump-mob-riled-newly-
released-jan-6-footage-rcna39490.  

183 See B. Slodysko and W. Weissert, For Sale: Trump Is Leveraging Power of his Office to 
Reap Profits for Family Businesses, AP News (July 18, 2025), https://apnews.com/article/trump-
businesses-trump-organization-white-house-conflicts-of-interest-
b970b5681b27f86dcd461ff473be23fa; A. Velshi, Trump’s Family Has Made $3.4 Billion During 
his Time as President, New Report Finds, MSNBC (Aug. 18, 2025), https://www.msnbc.com/top-
stories/latest/trump-family-profit-white-house-billions-rcna225627; see also Vogel and Bellany, 
op. cit. (reporting that industry executives—most prominently from cryptocurrency, pipeline 
energy, and tech companies—who donated millions of dollars to MAGA, Inc. in 2025 have 
received extraordinary access to Trump during his presidency, in a type of “pay-for-access” 
operation).  
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autocratic vision and to articulate forcefully the alternative. Nonetheless, a 
coherent vision is emerging. 

First and most visibly, workers are claiming—and defending as 
fundamental—the rights to organize, bargain, and strike.184 As discussed 
previously, the labor movement has long argued that such activity is protected by 
the Constitution, including by the First Amendment and the Reconstruction 
Amendments.185 The past few years have witnessed a renewed assertion of these 
rights through a spate of historic organizing and strike victories across 
professions, ranging from Starbucks baristas and autoworkers to Hollywood 
writers. 186 Even hundreds of thousands of public school teachers in southern 
states engaged in strikes, despite laws prohibiting them from doing so.187 A major 
component of this organizing push has been the insistence that the workplace 
itself should not be a place of authoritarian rule: At least six states have recently 
banned so-called “captive audience meetings,” a practice by which employers 
require workers to listen to a political speech as a condition of employment.188 

                                                           
184 This section draws from two of the author’s prior works. See K. Andrias, Constitutional 

Clash, cit.; K. Andrias, Labor’s Constitutional Vision in the Face of Capital’s Attack, LPE Project 
(May 20, 2024), https://lpeproject.org/blog/labors-constitutional-vision-in-the-face-of-capitals-
attack/.  

185 See supra Part 2. 
186 M. Sainato, UAW Secures Historic Union Election Win at Tennessee Volkswagen Plant, 

The Guardian (Apr. 19, 2024), https://www.theguardian.com/us-news/2024/apr/19/volkswagen-
unionize-uaw-tennessee (reporting that Volkswagen workers in a Tennessee plan voted to 
unionize with the United Auto Workers in “a historic victory for the union and the labor 
movement’s efforts to expand to the southern United States”); M. Kinder, Hollywood Writers 
Went on Strike to Protect Their Livelihoods from Generative AI. Their Remarkable Victory 
Matters for All Workers., Brookings Inst. (Apr. 12, 2024), 
https://www.brookings.edu/articles/hollywood-writers-went-on-strike-to-protect-their-
livelihoods-from-generative-ai-their-remarkable-victory-matters-for-all-workers/ (describing 
Hollywood writers’ “victory in securing first-of-their-kind protections”).  

187 D. Goldstein, Teachers in Oklahoma and Kentucky Walk Out: ‘It Really Is a Wildfire’, 
N.Y. Times (Apr. 2, 2018), https://www.nytimes.com/2018/04/02/us/teacher-strikes-oklahoma-
kentucky.html (describing teacher protests against cuts in pay, benefits, and school funding, as 
part of a movement that was ignited in West Virginia in early 2018).  

188 For instance, labor successfully supported legislation in Washington state that bans 
captive audience meetings, in which employers require workers to listen to political speech as a 
condition of employment. Employee Free Choice Act, S.B. 5778, 68th Leg., Reg. Sess. (Wash. 
2024). Similar bans have been enacted in Connecticut, Maine, Minnesota, New York, and Oregon. 
C. Marr, States Advance New ‘Captive Audience’ Bans Amid Court Challenges, Bloomberg L. 
(Mar. 1, 2024), https://www.bloomberglaw.com/bloomberglawnews/daily-labor-
report/X9VQCPQG000000?bna_news_filter=daily-labor-report#jcite. See also F. Pasquale, 
Democratizing the Workplace, LPE Project (Apr. 1, 2019), 
https://lpeproject.org/blog/democratizing-the-workplace/ (arguing that “the core issue” of labor 



 
 

Kate Andrias 
The Contested Constitution: Plutocrats, Right-Wing Populists, and Labor Rights in the U.S 

                                                                                 

ISSN 2532-6619                                      - 196 -                      Special Issue IX-2 (2026) 
 

Together, these actions have the potential to reshape contemporary 
understandings of the liberties protected by the First Amendment’s freedom of 
speech and association clauses and included in the constitutional guarantee of 
free labor. They also seek to redefine rights as collective, as well as individual, and 
as protective against exercises of private, as well as public, domination.  

Second, the labor movement is, in practice, making the case for social and 
economic rights. In a rejection of the inequality and economic insecurity that 
define our current economy, workers are increasingly advancing rights-based 
claims to livable wages, social services, and decent benefits, and arguing in favor 
of distributing corporate profits more equitably. These efforts to claim economic 
entitlements have led states and localities across the country—in both Democratic 
and Republican states—to substantially raise minimum wages189 and deliver wins 
to unionized workers in a variety of industries.190 By advocating for and, to some 
extent, achieving these broad-based economic gains at a sectoral level rather than 
only at individual worksites, the labor movement is positing social and economic 
rights as fundamental to democracy.  

Third, the labor movement is increasingly committed to eradicating the racial 
and gender hierarchies that have historically categorized the U.S. labor market. 
Traditionally, sectors dominated by women and people of color, such as 
agriculture, domestic work, and gig work, have been excluded from labor and 
employment laws; these workers have been deprived of many of the protections 
that exist in traditionally male- and white-dominated sectors. Although many 
workers remain without full labor rights, homecare workers, domestic workers, 
farmworkers, and gig workers have all achieved important gains in recent years.191 

                                                           
reform is workplace governance structures and that “we must bring more elements of democracy 
to the contemporary workplace”). 

189 See S.M. Hickey, Twenty-Two States Will Increase Their Minimum Wages on January 
1, Raising Pay for Nearly 10 Million Workers, Econ. Pol’y Inst., Working Econ. Blog (Dec. 21, 
2023), https://www.epi.org/blog/twenty-two-states-will-increase-their-minimum-wages-on-
january-1-raising-pay-for-nearly-10-million-workers/.  

190 See J. Ewing and N.E. Boudette, Autoworkers Score Big Wins in New Contracts With 
Carmakers, N.Y. Times (Oct. 30, 2023), 
https://www.nytimes.com/2023/10/30/business/economy/gm-uaw-contract-deal.html.  

191 For labor victories for domestic workers, see Domestic Workers in NYC Win Inclusion 
in Human Rights Law!, Nat’l Domestic Workers All., https://www.domesticworkers.org/wedib-
blog/domestic-workers-in-nyc-win-inclusion-in-human-rights-law/. For farm laborers, see Farm 
Laborers Fair Labor Practices Act, N.Y. State DOL, https://dol.ny.gov/farm-laborers-fair-labor-
practices-act (“[T]he Farm Laborers Fair Labor Practices Act protect[s] farm worker rights and 
ensure[s] equitable housing and working conditions.”). For gig workers, see C. Marr and R. 
Rainey, Labor Department Cements Rule Change on Gig Worker Status (1), Bloomberg L. (Jan. 
9, 2024), https://news.bloomberglaw.com/daily-labor-report/labor-department-cements-
changes-to-gig-worker-classification.  



 
 

Kate Andrias 
The Contested Constitution: Plutocrats, Right-Wing Populists, and Labor Rights in the U.S 

                                                                                 

ISSN 2532-6619                                      - 197 -                      Special Issue IX-2 (2026) 
 

This emphasis on universal labor rights speaks to a larger goal of redefining who 
“we the people” includes, making real the promise of “equal protection,” and 
vindicating Reconstruction’s promise of abolishing unfree labor.   

Finally, the labor movement is fighting for a more democratic structure of 
government, including for substantial governmental capacity to enforce labor 
rights and for a greater voice in policymaking. Many of the gains have been at the 
state level, but they offer a blueprint for change at the federal level as well. 
Workers in the fast-food industry in California and nursing homes in Minnesota, 
for instance, have won new administrative structures that bring employers and 
employees together to help set wages and working conditions for the entire 
industry.192 In seeking to expand the obligations and participatory structures of 
government, the labor movement is thus working towards bringing the economic 
sphere under greater democratic control. 

In these ways, workers are forging a constitutional vision that offers an 
alternative to the one advanced by the plutocrats and right-wing populists. They 
are doing so primarily outside of the courts, in legislatures, agencies, and the 
public sphere. This movement does not always articulate its demands in a 
constitutional register, yet its efforts have a significant constitutional dimension. 
Together, they seek to redefine the country’s boundaries of governance and 
rights—what government must do, may do, and may not do—and tie these 
rudiments of public power and constraint to orienting moral ideas. 

 
 
4. Contingency of Constitutional Rights and the Possibility of Transformation 

 
This Article has examined competing visions of labor rights in the United 

States. Doing so illuminates the contradictions, but also the consistencies, across 
the populist and plutocrat strands of the Right. It also highlights the sharp 
difference between the Right’s approach to labor rights and the vision advanced 

                                                           
192 For example, fast-food workers in California and nursing home workers in Minnesota 

have enacted new administrative structures that allow them to sit down with their employers to 
set wages and working conditions throughout their industries. See Press Release, Gov. G. 
Newsom, California Increases Minimum Wage, Protections for Fast-Food Workers, 
https://www.gov.ca.gov/2023/09/28/california-increases-minimum-wage-protections-for-fast-
food-workers/; Nursing Home Workforce Standards Board, Minn. Dep’t of Lab. & Indus., 
https://www.dli.mn.gov/about-department/boards-and-councils/nursing-home-workforce-
standards-board (“The Nursing Home Workforce Standards Board (NHWSB) was created in law 
during the 2023 legislative session to conduct investigations into working conditions in the nursing 
home industry and adopt rules establishing minimum employment standards reasonably necessary 
and appropriate to protect the health and welfare of nursing home workers.”).   
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by the labor movement. Labor’s vision is far further from prevailing doctrine, but 
also more consistent with the Constitution’s democratic aims.   

The account also prompts several insights into problems of constitutionalism 
and rights more generally, beyond the question of labor. First, the historical and 
contemporary debates about labor rights underscore the extent to which 
constitutional rights are contested and contingent; they are a product of conflict 
and debate. Though often couched as fundamental or natural,193 and although 
judges inevitably import moral principles when interpreting constitutional rights 
provisions,194 rights are not handed down from on high. Rather, rights are a 
product of democratic, political struggle, a struggle in which workers in the 
United States have long been engaged, often on the losing side.195 

Indeed, the history of labor rights in the United States underscores that 
constitutional rights are not always progressive; they are not always a force for 
justice or liberalism.196 To the contrary, property and contract rights have long 
been tools to repress workers. Though the New Deal limited constitutional 
restrictions on labor, corporations never abandoned their legal challenges. Today, 
they continue to pursue claims based not only in property and contract but also 
in freedom of speech, due process, and separation of powers. At the same time, 
right-wing populists are attempting to weaken independent trade unions, 
reinforce hierarchical status relationships, and increase the power of the 
President, all the while invoking the dignity of the American worker.197  

Until the recent rise of authoritarianism across Western democracies, 
constitutionalism had been considered largely synonymous with legitimate 
political rule. Although constitutional law scholars acknowledged the tension 
between fundamental law and democratic self-rule, they typically sought to 
resolve that tension by emphasizing that constitutional rules can facilitate the 

                                                           
193 J. Campbell, Determining Rights, in Harv. L. Rev., vol. 138, 2025 p. 923–24 (arguing 

that U.S. Founders understood the Bill of Rights to be “declaratory of rights grounded in natural 
and customary law”); A. R. Amar, The Bill of Rights and the Fourteenth Amendment, in Yale L.J., 
vol. 101, 1992, p. 1206–07 (same). See also W. Blackstone, Commentaries, vol. 1, 1765, p. 41 
(describing natural law as “coeval with mankind and dictated by God himself”). 

194 See R. Dworkin, Freedom's Law: The Moral Reading of the American Constitution, 
1996. 

195 See K. Andrias, Constitutional Clash, cit.; see also J. Fishkin and W.E. Forbath, op. cit. 
For an examination of political struggle and debates about inequality in the early years of 
constitutionalism across the Americas, see R. Garagarella, The Legal Foundations of Inequality: 
Constitutionalism in the Americas, 1776–1960, 2010. 

196 M. Schwartzberg, Democracy and Legal Change, 2007, p. 25; M.J. Horwitz, Rights, in 
Harv. C.R.-C.L. L. Rev., vol. 23, 1988, p. 396–98; M. Tushnet, An Essay on Rights, in Tex. L. Rev., 
vol. 62, 1984, p. 1384. 

197 See supra Part 3.B. 
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exercise of democratic self-governance.198 Few considered constitutionalism as 
“an instrument of despotic rule,” or imagined a “constitutional system that allows 
the state to ride roughshod over the liberties of citizens.”199 Rather, on the 
dominant account, constitutionalism has been synonymous with liberalism.  

Recent work examining authoritarian constitutionalism has reminded us of 
the fallacy of such presumptions.200 It shows that constitutionalism can serve as a 
strategy of political domination and cloak autocratic designs, and that “a 
constitutional rule, just like any other legal norm, can be unjust, oppressive, or 
illiberal; but in contrast to an ordinary legal norm, it is more difficult to 
change.”201 

This Article deepens those observations, underscoring that anti-democratic 
constitutionalism is not a new development. The “most effective route” to 
authoritarianism is through a “constitutional coup” that claims a democratic 
mandate and exploits legal loopholes to dismantle institutional limits on executive 
power.202 But the labor movement’s period of success in the 1930s and mid-
twentieth century after decades of labor struggle also shows that anti-democratic 
constitutionalism is not inevitable or insurmountable.   

Relatedly, the account of labor rights offered in the prior sections highlights 
the extent to which rights are inseparable from the broader political economy and 
social context; they are both constituted by it and constitutive of it. As Turku 
Iskiler has written in examining Turkey’s authoritarian constitution, a 
constitution’s meaning is “inextricably entangled in societal norms, beliefs, and 
attitudes . . . The constitution’s character and claim to authority emerge from 
reciprocal articulations between these normative sources, which expose the 
always-shifting but never infinite horizons of possibility for constitutional 
change.”203 American constitutional scholars have long emphasized the “small-c 

                                                           
198 T. Isiksel, Between Text and Context: Turkey’s Tradition of Authoritarian 

Constitutionalism, in Int. J. Const. L., vol. 11, 2013, p. 707. For leading accounts defending the 
democratic goals of constitutionalism, see B. Ackerman, We the People: Foundations, 1991; J.H. 
Ely, Democracy and Distrust: A Theory of Judicial Review, 1980; J. Habermas, Between Facts 
and Norms, 1996; F. Michelman, Law’s Republic, in Yale L. J., vol. 97, 1988, p. 1493 ff.  

199 T. Isiksel, op. cit., p. 707. 
200 For just a few examples, see M. A. Graber, S. Levinson and M. Tushnet (eds), op. cit.; 

T. Ginsburg, Beyond Window Dressing: The Content of Authoritarian Constitutions, in Modern 
Constitutions, 2020, p. 133–53; T. Isiksel, op. cit., p. 707; K. L. Scheppele, Autocratic Legalism, 
in U. Chi. L. Rev., vol. 85, 2018, p. 546 ff. 

201 T. Isiksel, op. cit., p. 708.  
202 S. Cummings, op. cit., p. 6.  
203 Id.  
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constitution,” the idea that the constitution in practice is not only text and 
doctrine but also includes the norms and values of the broader society.204  

As such, it should not be surprising that no real effort was made to achieve 
pro-worker constitutional labor rights in the United States during the era of 
neoliberalism. Achieving constitutional labor rights—rights that truly empower 
workers and achieve a more egalitarian distribution of resources and power—will 
require broader transformation of the political economy. Indeed, declaration of 
rights absent such transformation is of little utility. As Madison recognized many 
years ago, constitutional text that outpaces its political context is a mere 
“parchment barrier.”205 We are learning, as Madison warned, that a “mere 
demarcation on parchment of the constitutional limits” is “not a sufficient guard 
against those encroachments” towards tyranny.206    

Also confirming a Madisonian insight, the development and contestation of 
labor rights recounted here underscores that rights cannot be viewed separately 
from questions of constitutional structure. It is notable that Trump’s 
constitutional assault on labor—and more generally on liberalism and 
democracy—is primarily structural, aimed at enhancing presidential power and 
decapacitating administrative agencies, the civil service, and rule of law 
protections. Conversely, the gains made by American workers in the 1930s 
reshaped the structure of government. The most durable victories of that period 
were also structural, leading to an expansion of congressional power and the 
development of the administrative state for decades.  

At the same time, the successes of past worker movements underscore the 
importance of rights and “rights-talk.” Labor’s greatest victories were achieved 
when union organization and dignified working conditions were framed as, and 
widely understood to be, fundamental. The failure to enshrine labor rights in 
American constitutional law and broader culture made their erosion easier.207  

Ultimately, building an alternative to the authoritarian constitutional vision is 
an essential part of combatting it. That vision must speak both to rights and 
structure and must be part of broader efforts to transform the political economy. 

                                                           
204 See, e.g., A. Chilton and M. Versteeg, Small-c Constitutional Rights, in Int’l J. Const. L., 

vol. 20, 2022, p. 141–76; K.N. Llewellyn, The Constitution as an Institution, in Colum. L. Rev., 
vol. 34, 1934, p. 21–29; R. Primus, Unbundling Constitutionality, in U. Chi. L. Rev., vol. 80, 2013, 
p. 1081–84; D.A. Strauss, Does the Constitution Mean What It Says?, in Harv. L. Rev., vol. 129. 
2015, p. 3–4. The idea of small-c constitutionalism is similar to the idea of the “material 
constitution” in the European tradition. See M. Goldoni and M. A. Wilkinson, The Material 
Constitution, in Mod. L. Rev., vol. 81, 2018, p. 568–69. 

205 The Federalist No. 48 (James Madison); see also T. Isiksel, op. cit., p. 703. 
206 The Federalist No. 48 (James Madison).  
207 See supra Part 2.B.  
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Advancing such a vision will no doubt require conflict and contest. Critically, this 
is not a task for academics or jurists alone, or even in primary part. Social 
movements, workers themselves, and citizens in general, must lead the effort. 

 
 

*** 
 
Abstract: Constitutional labor rights have long been negligible in the United 

States. Now, with the ascendance of Donald Trump’s right-wing 
authoritarianism, even statutory labor rights are under threat. Yet there is an 
apparent paradox: While the Trump Administration seeks to declare the NLRB 
unconstitutional and has decimated federal workers’ rights, Trump’s “Make 
America Great Again” (MAGA) movement rose to power in part by invoking the 
plight of the American worker. The more populist wing of the American Right 
does not expressly challenge the constitutionality of labor law. Indeed, some 
right-wing populists urge an expansion of labor rights, emphasizing such goals as 
the need to restore the dignity of work. This Article considers the seemingly 
opposing camps regarding labor rights in the contemporary American Right—the 
“plutocrat wing” and the “populist wing.” It situates their views on labor rights 
amid the historical debate about such rights in the United States. It then contrasts 
the plutocrat and populist approaches with the contemporary labor movement’s 
own aspirations for labor rights. Through exploring the various approaches to 
labor rights, I aim first to elaborate the constitutional vision of the emerging 
authoritarian regime in the United States, which has parallels around the world, 
as well as to draw out a more promising, pro-democratic alternative. Second, the 
examination helps gain purchase on debates about constitutional rights—how 
they are forged, their value, and their limits. The experience of labor rights in the 
United States, including the recent assault on the constitutional status of labor 
from the Right, underscores that constitutional rights are contingent and 
contested, a product of democratic struggle rather than “natural” or “human.” 
As such, constitutional rights are inseparable from the broader political economy; 
they are both constituted by it and constitutive of it. The account of labor rights 
further shows that constitutional rights are not always a force for good; 
constitutionalism can serve as a strategy of political domination as well as 
emancipation. Moreover, questions of “rights” cannot be viewed separately from 
questions of constitutional structure. Ultimately, advancing a more ambitious, 
pro-worker, pro-democracy constitutional vision—one that addresses both rights 
and structure—is an essential part of combatting the rise of the authoritarian 
constitution and must be part and parcel of a broader effort to transform the 
political economy. 
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